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REMEDIES OF DISSENTING STOCKHOLDERS 
UNDER APPRAISAL STATUTES 


ape task confronting those who would revise rules and prac- 
tices in the field of private corporations, and particularly 
those rules and practices which deal with intra-corporate conflicts, 
is not simple. Ancient precepts with historical bases, prejudices 
that have arisen during a stage of corporate piracy, animosities 
incurred through questionable tactics — all are designed to have 
their place in any reformation of wide scope. Nor are these the 
completed schedule of reformative difficulties. Men may differ as 
to the object to be attained. Whether the stockholder is to be sub- 
jected to a directorial or majority rule in important cases in 
which the common law made his vote supreme is likely to be ex- 
tremely controversial and is not unlikely to be determined by 
the business or professional experience of those who would spon- 
sor the change. The economic, or social, or purely business reason 
for the change is too often forgotten in the rush to enact a set of 
powers suitable to do the thing at hand. And a commonwealth 
of stockholders, loose in organization and rarely powerful in their 
unity, may awaken to find a crisis which involves not only their 
present security but also their future position as investors in a 
chosen business. 

The problem of the dissenting stockholder and his remedies 
under modern appraisal statutes has been one of conflict between 
strong and divergent interests. On the one hand is the need of 
flexibility, ease, and dispatch when change in structure or financial 
reorganization through one of several means is necessary. The 
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life of the corporation may depend upon an unshackled freedom 
which can not be hampered by a small minority. Contrariwise 
stands the interest of the minority who have honest convictions 
in the matter. Since all can not be satisfied, the majority, or a 
certain proportion, may have its way upon condition. This paper 
is concerned with the provisions which have been made for the 
minority through the modern appraisal statutes. 


I 


Prior to the enactment of statutes giving the minority the right 
of appraisal and payment in case of certain major changes made 
by the corporation through majority will, there were times when 
courts gave a similar remedy to the minority. If the corporation, 
through a vote of the majority, sold all the assets, merged, or con- 
solidated, where it appeared that the majority had exceeded its 
lawful powers, those stockholders not assenting to the contem- 
plated change might, by prompt action, have the transaction set 
aside, or they might sue for the value of their shares on the theory 
that their interest in the corporation had been converted.* Since 


the purchase was likewise tortious, the purchasing company could 
also be pursued on the same grounds.” 

Logically, there was some difficulty in arriving at the conclu- 
sion reached in these cases, for the sale usually involved the trans- 
fer of realty and choses in action as well as personalty; and there 





1 Tanner v. Lindell Ry., 180 Mo. 1, 79 S. W. 155 (1904) ; Wunsch v. Consoli- 
dated Laundry Co., 116 Wash. 44, 198 Pac. 383 (1921); Kremer v. Public Drug 
Co., 41 S. D. 365, 170 N. W. 571 (1919) ; Kaszubowski v. Buffalo Telegram Corp., 
131 Misc. 563, 570, 227 N. Y. Supp. 435, 441 (1928). In the latter case the court 
said: “ The return of the property sold should be decreed, but as a condition the 
purchase price paid should also be returned, so the parties so far as possible should 
be placed in statu quo.” In Garrett v. Reid-Cashion Land & Cattle Co., 34 Ariz. 
245, 274, 270 Pac. 1044, 1054 (1928), it was said: “ We regard the unlawful act 
of transferring the assets of the Garrett Sheep Company to the appellee as a con- 
version of the assets of the former, entitling the appellants to legal interest from 
such time.” In Finch v. Warrior Cement Corp., 141 Atl. 54 (Del. Ch. 1928), 
a sale of assets statute was not properly complied with. Dissenting stockholders 
were permitted to recover their proportionate share of the total net assets in cash. 

2 Wunsch v. Consolidated Laundry Co., supra note 1; Ely v. Credit Men’s 
Adjustment & Interchange Bureau, Inc., 106 N. J. Eq. 472, 151 Atl. 208 (1930) 
(wrongful assignment for benefit of creditors). See also International & Great 
Northern R. R. v. Bremond, 53 Tex. 96 (1880). 
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was the further difficulty of treating the sale of personalty be- 
longing to the corporation as though it involved a tortious sale of 
personalty belonging to the stockholder.* His interest, rather, 
was one of rights and duties derived from a relationship brought 
about by his legal interest in his share. Some courts talked about 





3 “These and other cases cited in the briefs of the learned counsel declare 
the law to be that when the majority of stockholders against the will of the 
minority sell all of the property of the corporation and thereby work a practical 
dissolution of it, the minority stockholders are not bound to take in payment for 
their stock a pro-rata share of the proceeds of the sale, or, in substitution therefor, 
the stock of another corporation, but, at their election, may have out of the 
proceeds of the sale, whether it be money or other property, the market value 
of their stock at the date of the sale or their proportional share of the proceeds, 
or they may follow the property into the hands of the purchaser and share in 
the profits arising from its use in the same ratio that they would have shared if 
the sale had not been made, and, if the transaction be made with bad faith, they 
may, under some circumstances, as in the New York case above cited, have the 
sale set aside and a rehabilitation of the corporation, or, if equity requires it, and 
the application is timely, as in the New Jersey case, they may have an injunction 
to arrest the transaction. ... And what is above said in reference to the choice 
of remedies the injured stockholder may make, is to be taken with the qualifica- 
tion that when it comes to following the property and demanding a pro-rata 
share of its earnings after it has passed into other hands and been put to other 
uses, the choice must be made under the supervision and with the approval of 
the equity court to prevent the infliction of unnecessary injury.” Tanner v. 
Lindell Ry., supra note 1, at 21-22, 79 S. W. at 159-60. See also Ervin v. Oregon 
Ry. & Nav. Co., 27 Fed. 625 (C. C. S. D. N. Y. 1886). These cases and others 
also indicate that a recovery may be had, in a proper case, on trust theories, i.e., 
on the basis of a trustee’s breach of trust. 

The logical difficulty suggested was noticed in the minority opinion in 
Equitable Trust Co. v. Columbia Nat. Bank, 145 S. C. 91, 133, 142 S. E. 811, 825 
(1927), where the dissenting judge comments: “ In its essence, this is an action by 
a single stockholder of a corporation, for damages on account of injury to its 
individual stock, resulting from the alleged unlawful disposition by the defendants 
of the assets of the corporation. ... Naturally, one would expect to find in the 
complaint or evidence some showing that the property alleged to have been con- 
verted was the property of the plaintiff. On the contrary, there is no question but 
that the property was that of the Commercial Investment Company, a corpora- 
tion in which the plaintiff held 25 shares of stock.” In this case the defendant, 
without legal authority, and in conscious violation of the plaintiffs known rights 
as a stockholder, appropriated the assets to itself in payment of an alleged in- 
debtedness to itself, and the court permitted a recovery of the value of the shares 
at par, or $2500, plus punitive damages of $2500. 

In International & Great Northern R. R. v. Bremond, supra note 2, at 117, 
the court speaks of a “wrongful appropriation” of the plaintiff’s “ equitable 
interest” by the consolidated company, that company becoming “ equitably ” 
liable to him therefor. 
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a conversion of his share, and the remedy given was the value of 
his stock. But this was not much more satisfactory from a logi- 
cal standpoint than the preceding, for a share represented by a 
certificate was not the sort of thing that easily classified itself in 
the common law as personalty. It was more nearly a chose in 
action, though not quite one. 

These were formal rather than substantial difficulties, however, 
and the courts hurdled them and looked at the situation from a 
realistic standpoint. For all practical purposes there had been a 
conversion of the property interest of the stockholder. His share, 
represented by his certificate, had an ascertainable value repre- 
sented by definite corporeal and incorporeal property previous to 
the transaction illegally performed. After its consummation, the 
property which made his share valuable was gone. Hence, the 
stockholder was not confined to his proportionate part of the cash 
proceeds, if there was a sale for cash, nor was he required to take 
his proportionate part of the consideration in case of merger or 
consolidation even though the majority had provided for payment 
in cash to the dissenters. He was entitled to the value of his 
stock, which more clearly indicates that the courts were thinking 
about a conversion of stock rather than assets, though it is ex- 
tremely difficult to divorce the two.* However, intervening inter- 
ests such as a new issue of securities in the hands of innocent pur- 
chasers might prevent the setting aside of the transaction as in 
Tanner v. Lindell Ry.,° where $45,000,000 worth of stock of the 
purchasing company had been sold to innocent purchasers, and 
mortgage bonds had found their way into the hands of many.’ 
If the majority worked quickly enough, this was one means of 
making the transaction secure, though it might be costly. 

The solution that was available in a limited number of cases 
was hardly satisfactory either to the corporation or to the dis- 
senting stockholder. It was safer for the corporation to compro- 
mise quietly with those who did not care to enter upon forbidden 





4 Tanner v. Lindell Ry., supra note 1; Equitable Trust Co. v. Columbia Nat. 
Bank, supra note 3. 

5 Supra note 1. 

6 Tanner v. Lindell Ry.; Finch v. Warrior Cement Corp., both supra note 1; 
Jones v. Missouri-Edison Elec. Co., 144 Fed. 765, 776, 780-81 (C. C. A. 8th, 1906); 
Beling v. American Tobacco Co., 72 N. J. Eq. 32, 65 Atl. 725 (1907). 
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ways than to risk the danger of having the transaction set aside 
or enjoined after costly preparation. From the dissenting stock- 
holder’s standpoint it was likewise unsatisfactory. The burden 
of bringing suit to restrain the contemplated action or to obtain 
judgment for the value of his shares was, in the first instance, 
costly and, at best, uncertain. And if he happened to be one of a 
small minority, this in itself might force him to accept a settlement 
that did not accord with his more truculent feelings about the 
injustice which was being imposed upon him. It was usually in 
such situations that the disgruntled stockholder acquired his 
reputation as a nuisance and a “ highway robber.”’ It is pertinent 
to mention, in passing, that quite as often the corporation gained 
its objective over a dissenting minority unwilling to venture forth 
to battle with the serpent. All too often this went unnoticed with 
the result that the greatest complaint was made against the re- 
fractory minority which, in the particular case, was attempting 
to hold up some business change which the majority deemed to be 
for the best interests of the corporation. To placate the dissent- 
ing minority and, at the same time, to facilitate the carrying out 
of changes of a desirable and extreme sort, appraisal statutes were 
enacted. 

As might be expected, there is no concurrence of opinion as to 
the limitations of statutory policy with reference to those major 
fact situations demanding a solution of minority difficulties by 
way of an appraisal and purchase of shaves. Whether a dissent- 
ing stockholder should be obliged to submit to the will of the 
majority or of a certain proportion when major changes have been 
made in the articles, whether he should be required to take his 
chances with the majority when a substantial part of the assets 
has been sold, or a consolidation or merger effected, or a reorgani- 
zation through one of several means is under way, or whether he 
should be given the option of retiring upon the payment of the 
value of his interest in the corporation are questions about which 
there may well be differences of opinion.’ And the answer in a 





7 With reference to the recently enacted California General Corporation Law 
which went into effect Aug. 14, 1931, Professor Ballantine has this to say: 
“There was great doubt and difference of opinion as to how far provision should 
be made for appraisal and compensation of dissenting shareholders in event of 
merger, consolidation, sale of the entire assets or amendment of the articles modi- 
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particular case may depend upon how much sympathy the framers 
have with the position of dissenters and so-called troublesome 
minorities. Only incidentally shall we engage ourselves with this 
question.* Our main line of inquiry will concern the legal right 
of the dissenter to an appraisal, the difficulties encountered in the 
application of the statute, the problem of alternative remedies, 
and the valuation of dissenters’ shares. 

Divergent also are legislative provisions with reference to what 
proportion of the stockholders must sanction the major change 
and whether a proportion of the directors must also approve it.° 





fying preference rights. It remains to be seen whether such provisions will accom- 
plish any useful purpose. It is not easy to ascertain whether this remedy by way 
of compensation given by many modern laws is intended for the benefit and pro- 
tection of the minority or for the benefit of the majority to remove any doubt 
about the constitutionality of fundamental changes without unanimous consent. 
The statutes which have been so far drafted upon this subject are for the most 
part purely experimental, differ as to the occasions upon which the remedy is 
given, and leave a number of questions in serious uncertainty. ... The corpora- 
tion committee decided to proceed cautiously and to extend this remedy only in 
cases of merger and consolidation, and in cases where a plan of distribution of 
shares or securities is made a part of the authorization of a transfer of the entire 
assets.” Ballantine, Questions of Policy in Drafting a Modern Corporation Law 
(1931) 19 Catir. L. Rev. 465, 482. 

8 Nor are we here concerned with the primary question as to whether the 
particular appraisal statute is valid as to preéxisting corporations, i.e., whether 
the reserved power to alter, amend or repeal covers the particular case. For a 
thorough consideration of this question, see Dodd, Dissenting Stockholders and 
Amendments to Corporate Charters (1927) 75 U. or Pa. L. Rev. 585, 723. For 
the purpose of the present paper the validity of the statute enacted with refer- 
ence to the corporate powers antecedently conferred will be assumed. 

® One statute with reference to a sale of all the assets requires two-thirds of 
the directors to be in favor of it and a subsequent ratification by four-fifths in 
value of the capital stock. Ata. Cope (Michie, 1928) § 7036; N. C. Cope ANN. 
(Michie, 1927) § 1126, as amended by Laws 1929, c. 269, provides for two-thirds 
vote of the board approved by two-thirds vote of the stock entitled to vote. An- 
other requires sanction by the directors “ when and as authorized by the affirma- 
tive vote of stockholders of record holding stock in the corporation entitling them 
to exercise at least a majority of the voting power on a proposal to sell,” etc. The 
certificate of incorporation may require a larger proportion. Kan. Acts 1929, 
Act 184, Art. VIII, §31. Another requires the consent of two-thirds of all of 
the outstanding capital stock of the corporation. Itz. Gen. Corp. Act (1919) 
$6(9), as amended by Laws 1927, p. 363. Still another provides for authoriza- 
tion “ by the affirmative vote of the holders of a majority of the stock issued and 
outstanding having voting power.” Der. Rev. Cope (1915) c. 65, § 64a, as 
amended by Laws 1929, c. 135, §19. For other differences, see PARKER, CORPORA- 
TION MANvAL (31st ed. 1930), where the statutes are conveniently collected. 
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So varied are these provisions that one is likely to wonder whether 
the framers really understood the main problem involved. In the 
case of a sale of all or a substantial part of the assets, one statute 
requires a two-thirds vote of approval by its stockholders when 
the sale is for a consideration other than cash, a bare majority of 
voting shares otherwise.*° Some provide for the sale of all the 
assets and a dissolution of the company on a common-law basis 
when the company is in failing circumstances," but most neglect to 





10 N. H. Pus. Laws (1926) c. 225, $§ 39, 40. 

11 Inp. Gen. Corp. Act (1929) § 40. See IpaHo Business Corp. Act, Laws 
1929, c. 262, § 32, where, if the corporation is unable to meet its liabilities then 
matured, authorization to sell may be given by the vote of the board of directors. 
In Louisiana, in the latter case, a vote by two-thirds of the board of directors is 
provided for. La. Laws 1928, Act 250, §41. (Both Louisiana and Idaho have 
adopted the Unirorm Business Corporation Act. See § 37 of that act.) 

It is unfortunate that the framers of statutes have generally failed to dis- 
tinguish between dissolutions or sales of all or substantially all of the assets when 
the corporation is a prosperous, going concern, and where it is in such a financial 
predicament that, under the common-law decisions, it might have been dissolved 
by bare majority vote. It is at least arguable that the statute is explicit on the 
matter of voluntary dissolutions and sales and that the common-law possibility 
is no longer there. As much was said obiter in Kaszubowski v. Buffalo Telegram 
Corp., supra note 1. And, while the court in Weingreen v. Michelbacher, 149 N. Y. 
Supp. 110 (1914), attempted to lay down a contrary rule the case was dis- 
tinguished in Matter of Macdonald, 205 App. Div. 579, 199 N. Y. Supp. 873 
(1923), on the ground that in the Weingreen case the corporation was engaged in 
manufacturing and selling furs and that it was merely doing what it was author- 
ized to do when it sold its stock in trade to another company. In the Macdonald 
case the directors sold the good will of the corporation and the brickyard and the 
clay that was essential to the conduct of its business. ‘“ There is no authority in a 
board of directors of a public [private] corporation to put it out of business by a 
sale of its entire assets, except as provided by section 16 of the Stock Corpora- 
tion Law. ... In the case of an insolvent corporation, recourse may be had to 
the procedure authorized by statute.” Rich, J., 205 App. Div. at 581, 199 N. Y. 
Supp. at 874. See also Matter of Timmis, 200 N. Y. 177, 93 N. E. 522 (1910), 
where the corporation lacked sufficient capital to carry on the part of the business 
sold. A dissenting stockholder was held to be entitled to appraisal and payment 
for his shares. The New York court, however, has sustained an assignment for 
the benefit of creditors of an insolvent corporation as not being within the terms 
of § 20 of the Stock Corporation Law and consequently not requiring stockholder 
action as there prescribed in case of sale. Behrens v. Clark, 131 Misc. 712, 
227 N. Y. Supp. 717 (1928). See also Young v. Stone, 61 App. Div. 364, 369, 
70 N. Y. Supp. 558, 560-61 (1901), aff'd, 174 N. Y. 517, 66 N. E. 1118 (1903). 

The better opinion is set forth in Carrier v. Dixon, 142 Tenn. 122, 218 S. W. 
395 (1919), where the court preserved the common-law rule with -reference to 


failing corporations and refused to interpret the statute as restrictive or exclusive 
in character. 





240 HARVARD LAW REVIEW 


take care of this case specifically. A few have seen fit to include the 
mortgaging of corporate property in the sales section,’ as would 
seem to be desirable and necessary in a state having the common- 
law view of passage of title in such cases.** Some statutes specifi- 
cally indicate that the sale may be made for considerations other 
than cash, such as stock and bonds or other corporate securities, 
while others are in general terms permitting sale, lease, or ex- 
change, without any indication as to what sort of consideration 
will be deemed proper. In these cases the court may or may not 
take the view that consideration in the form of corporate securi- 
ties comes within the statute."* The provision concerning a sale 





12 Mont. Rev. Cope (Choate, 1921) § 6004, as amended by Mont. Laws 1931, 
c. 42, § 1; S. D. Comp. Laws (1929) § 8784. See Fra. Comp. Laws (1927) § 6561, 
where it is stated that unless the certificate of incorporation or an amendment 
thereof shall provide otherwise, no vote or consent of stockholders shall be neces- 
sary for a transfer of assets by way of mortgage, or in trust or in pledge to secure 
indebtedness of the corporation. Tennessee has a similar provision. TENN. GEN. 
Corp. Act (1929) § 37. 

18 Commerce Trust Co. v. Chandler, 284 Fed. 737 (C. C. A. 1st, 1922), aff'd, 
295 Fed. 241 (C. C. A. 1st, 1924). 

14 That such consideration does not come within the statute: American Seating 
Co. v. Bullard, 290 Fed. 896 (C. C. A. 6th, 1923). “In no case so far as we can 
find, have the nonconsenting minority been compelled to accept stock in the new 
corporation, in the absence of some statute in force when they became stock- 
holders, expressly conferring that authority. So in the present case, unless express 
authority is conferred by the New Jersey corporation law, the appellees were 
entitled to the relief given below. This is particularly true because the sale and 
transfer were not made merely to pay debts of an insolvent corporation, and 
were not made for money, but in exchange for stock and to a corporation or- 
ganized and owned by the directors and majority stockholders of the selling 
corporation.” Jd. at 900. See also Garrett v. Reid-Cashion Land & Cattle Co., 
supra note 1, at 260-61, 270 Pac. at 1049; Murrin v. Archibald Consolidated Coal 
Co., 196 App. Div. 107, 112-13, 187 N. Y. Supp. 606, 609-10 (1921), order aff'd, 
232 N. Y. 541, 134 N. E. 563 (1921); Kremer v. Public Drug Co., supra note 1. 

On the other hand, in Treadwell v. Salisbury Mfg. Co., 7 Gray 393, 405-06 
(Mass. 1856), Bigelow, J., said: “ Nor can we see anything in the proposed sale 
to a new corporation, and the receipt of their stock in payment, which makes 
the transaction illegal. It is not a sale by a trustee to himself, for his own benefit; 
but it is a sale to another corporation for the benefit and with the consent of the 
cestuis que trust, the old stockholders. The new stock is taken in lieu of money, 
to be distributed among those stockholders who are willing to receive it, or to be 
converted into money by those who do not desire to retain it. Being done fairly 
and not collusively, as a mode of payment for the property of the corporation, 
that transaction is not open to valid objection by a minority of the stockholders. 
Hodges v. New England Screw Co., 1 R. I. 347.” In Forsyth v. Alabama City, G. 
& A. Ry., 207 Ala. 488, 489-90, 93 So. 401, 402-03 (1922), a sale where the con- 
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of all the assets may or may not contain a clause with reference 
to paying off the dissenters, but such clauses are fairly common 
and would seem to be desirable.** This is particularly apparent 
in the case of a sale for a consideration other than cash. 

Quite as varied are the provisions regarding the merger or 
consolidation of corporations. In such cases it is usually pro- 
vided that the boards shall approve the agreement setting up the 
terms; generally the boards are required to submit to the stock- 
holders the agreement in writing, including the manner and basis 
of converting the shares of the constituent corporations into 
shares of the consolidated or surviving corporation.*® There is 
usually a provision taking care of the dissenting stockholders, but 
occasionally a statute is found where no mention is made of treat- 
ing them differently from those who favor the action.*’ Statutes 
are not uncommon which limit merger and consolidation to cor- 
porations carrying on the same or a similar kind of business.** 
These, however, would seem to be relatively unimportant if the 
same statute contains wide powers in respect to amending the 
articles concerning the objects or purposes for which the corpora- 
tion was originally organized. The tendency in this respect is 





sideration was in the bonds of a third corporation was held proper, the court 
saying: “ ‘Sales include all agreements by which property is parted with for a 
valuable consideration, whether there be money payment or not, provided the 
bargain be made and the value measured in money terms.’ ... Counsel for 
appellant rely upon authorities in other jurisdictions in support of the contention 
that the transaction in question was not a sale; the strongest case being Koehler v. 
St. Mary’s Brewing Co., 228 Pa. 648, 77 Atl. 1016, 139 Am. St. Rep. 1024. This 
case not only adopted the narrow view as to what constitutes a sale, but in effect 
held that the consideration to be paid must have been in money, and could not 
be an obligation of the purchaser.” Cf. Logie v. Mother Lode Copper Mines Co., 
106 Wash. 208, 179 Pac. 835 (1919); Germer v. Triple-State Natural Gas & Oil 
Co., 60 W. Va. 143, 54 S. E. 509 (1906). 

15 Conn. GEN. STAT. (1930) § 3385; Fira. Comp. Laws (1927) § 5974; Idaho 
Laws 1929, c. 262, § 37; Int. Gen. Corp. Act (1919) § 73, as amended by Laws 
1921, p. 370; Inp. Gen. Corp. Act (1929) § 41; Ky. Stat. (Carroll, 1930) § 883b- 
3; and others. See Ballantine, loc. cit. supra note 7. 

16 Coro. Ann. Stat. (Mills, 1930) § 1021. Connecticut, Delaware, Florida, 
and numerous other states are in accord. 

17 See PARKER, CORPORATION MANUAL (31st ed. 1930), where this information 
can be quickly gained. Mayfield v. Alton Ry., Gas & Elec. Co., 198 Ill. 528, 
65 N. E. 100 (1902). 

18 Inn. Gen. Corp. Act (1919) $65; La. Laws 1928, Act 250, § 47; Mp. ANN. 
Cope (Bagby, 1924) Art. 23, §33; Mo. Rev. Star. (1929) § 4954. 





242 HARVARD LAW REVIEW 


toward statutes of sufficient breadth to permit corporations unlike 
in their objects and purposes to combine.” 

As wide a variance in method is seen in the case of the indi- 
vidual stockholder. What must he do in order to be in a position 
to take advantage of the appraisal statute? *° What are his 
rights after he has followed out the necessary steps? Is he any 
longer a stockholder so .as to be entitled to cash or stock divi- 
dends between the time when his dissent put him in a position to 
have his shares appraised and the time when their value is deter- 
mined and paid? If not, from what moment, if at all, is he en- 
titled to interest? May he, after he has indicated his dissent, 
change his mind and take advantage of what now appears to be a 
“ good thing”? May the company decide not to go through with 
the contemplated action and thus deny the dissenting stockholder 
the choice he has made of taking cash for his shares? At what 
point does the company’s decision become final so that the stock- 
holder is entitled to the appraisal value? If the stockholder has 
elected to take the appraisal value in a case where it would have 





19 See Delaware provision — Dev. Rev. Cope (1915) c. 65, § 59, as amended 
by Laws 1927, c. 85, §18; Fra. Comp. Laws (1927) § 6562. There are many 
others equally broad. 

20 The recent case of Stephenson v. Commonwealth & So. Corp., 156 Atl. 215 
(Del. Ch. 1931), is instructive. See also Johnson v. Brigham Co., 126 Me. 108, 
136 Atl. 456 (1927). 

The Pennsylvania court has suggested that his remedy under the appraisal 
statute is not his only one and the court permitted a suit for the value of a dis- 
senter’s stock where the plaintiff had been present at the meeting during the vot- 
ing and had not voted against the merger, as the statute required. The court 
argued: “A dissatisfied stockholder voting against consolidation effected under 
the act of 1901 ‘ may’ have his damages and the value of his stock ascertained 
and payment of the same secured in the mode pointed out in that act, but this 
remedy is not his only one. He may adopt it if he prefers it to that which these 
appellees adopted; but he is not required to do so. The protection given the 
stockholder in Lauman v. Lebanon Valley R. R. Co. [30 Pa. 42 (1858) ] is still 
to be found in chancery, assuring him actual payment for his stock, if he is 
compelled to part with it, instead of a judgment against the corporation for the 
value of it, to be collected ‘as other judgments are by law recoverable.’” Barnett 
v. Philadelphia Market Co., 218 Pa. 649, 654, 67 Atl. 912, 913 (1907). This 
view is opposed to one of the practical objects which such statutes hoped to attain, 
namely, prompt notice of the number of dissenters demanding payment so that, 
if there were too many, the proposed action could be quickly stopped and the 
corporation continued as before. 

Other difficulties are suggested in Levy, Rights of Dissenting Shareholders to 
Appraisal and Payment (1930) 15 Corn. L. Q. 420, 427. 





REMEDIES UNDER APPRAISAL STATUTES 243 


been possible for him to have enjoined the proceeding due to 
irregularities in form or illegality of action may he later change 
his mind and bring an action to enjoin? If the company has no 
surplus out of which to pay its dissenting stockholders will 
the court enjoin the contemplated action or will it permit the 
purchase of its own shares out of something less than surplus in 
the legal sense? Due to their complexity or obscurity, the 
answers to these and other problems which might, perhaps, have 
been better decided through specific statutory provisions, were, 
for the most part, omitted. 

Lack of uniformity is also shown in the manner of stating just 
what value the dissenter who complies with the statute will re- 
ceive. The usual provision, whatever the manner of stating the 
value to be received, limits its determination to the day preceding 
that upon which the corporate action was taken; it is not to be in- 
fluenced by any appreciation or depreciation caused by the action.”* 
This would indicate that factors other than the value of the cor- 
porate property and good will are to be considered in this deter- 
mination of value, whatever the descriptive term used in this 
connection, and, as we shall presently see, such factors are not to 
be ignored. The descriptive terms used have run the gamut from 
“value ” to “the full market value ” and occasionally two dif- 
ferent descriptive terms have been used in the same section of 
the same statute. The Alabama statute, for example, states that 
if a stockholder dissents from the proposed merger or consolida- 
tion agreement, he shall be paid “ the actual value of his stock,” 
if he demands it. But the court of probate appoints three com- 
missioners to appraise the “full market value of his stock.” ” 
A careless framing of the statute has left open a large question as 





21 The Ohio statute is illustrative. See On10 Gen. Cope (Page, 1931) §§ 8623- 
72, amended by Laws 1929, p. 446, and recently amended by Senate Bill No. 23 
(1931). Under this statute the stockholder entitled to relief “shall be paid the 
fair cash value of his shares as of the day before the vote was taken authorizing 
any such action, excluding from such fair cash value any appreciation or depre- 
ciation in consequence of the consolidation or other matter which entitled him to 
such relief.” 

Some statutes state that the value of the stock is to be estimated and certified 
as of the time of dissent, and where several days after the meeting are given in 
which to dissent this might make a material difference in the value of the stock. 
See N. Y. Srock Corp. Law § 21, as amended by Laws 1924, c. 441, § 6. 

22 Ata. Cope (Michie, 1928) § 7043. 
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to just what sort of value is meant. One does not have to be told 
that the actual value of stock may differ widely from the full 
market value. 

It is no exaggeration to say that the framers of the various 
statutes with respect to paying off the dissenting stockholder have 
had little notion of the important problems involved. The right 
of the corporation to retract its contemplated action and to deny 
the dissenting stockholders their statutory remedy ought to ap- 
pear clearly. Whether or not the corporation is to be permitted 
to go forward with the desired action while financially unable to 
pay the dissenting stockholders should also receive consideration. 
The effect of dissent upon stockholders’ rights is just beginning 
to acquire definite form in the more recent revampings that have 
been taking place. Consequently, the stockholders’ status be- 
tween the point of dissent and the point of payment is getting 
clearer definition. Whether or not the dissenter may later retract 
and take advantage of the proposed corporate action is also one 
of those questions that should be definite, and the Ohio legislature 
has made retraction a question of corporate will.”* 


II 


The extent of the remedy given under appraisal statutes is 
scarcely ever sufficiently defined so that the court or the litigants 
can be sure of their positions. The argument is sometimes pro- 
posed that this remedy is exclusive and prevents an action to 
enjoin the proposed change even though the majority has not pro- 
ceeded in accordance with the terms of the statute. There is some 
tendency in that direction in recent legislation. The recently 
enacted California statute bars litigation “except for suits to 
test whether the necessary number of votes or consents of share- 
holders has been given.” ** Such legislation is indicative of the 





23 Onto Gen. Cope (Page, 1931) §$§ 8623-72, and amendments thereto. See 
note 21, supra. See also Mich. Pub. Acts 1931, p. 583, § 44(4); p. 589, §54(4)- 

24 Ballantine, supra note 7, at 482, where the reason appears therefor: “ One 
great point of difficulty is how far the remedy given by the statute should be made 
exclusive. If not made exclusive then it will not operate to facilitate corporate 
changes, but might tend to work an injustice upon the majority of the share- 
holders by enabling a minority to block necessary changes, and thus hamper busi- 
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trend of the times. The small stockholder should not be per- 
mitted to retard desirable action or to prevent it. The proper 
financing of the corporation may demand quick action summa- 
rily taken. But legislation of the California type is too sweeping 
and takes into account only the corporate interest as represented 
by the majority. No majority, however large, should be per- 
mitted to run rough shod over the minority, however small, by 
illegal action or legal action carried out by illegal means. 

It has been suggested that if the minority stockholders are pro- 
tected by the assurance of the value, or real value, or market value, 
of their stock, then they are sufficiently provided for. But there 
is one forceful argument that seems to have been forgotten, and 
that is, that they have an interest in the investment as well as the 
majority, and that they have the legal right to stick by that invest- 
ment until legally divested of the right. The suggestion often 
made that the stockholder of today is more in the nature of a lender 
of money to the corporation than an active member interested in 
its welfare is no answer to this argument. If his nature has 
changed to that of small banker, then he should have the banker’s 
usual security on his loan and an assurance that he will get the 
banker’s interest, and possibly the investment banker’s generous 
profit. The analogy is not as simple as is usually assumed. When 
framers of corporation statutes intend the result to be otherwise 
than as stated it should appear clearly in the statute that any 
action by the majority in respect to the particular transactions, 
whether regularly taken, irregularly taken, or illegally taken, will 
give to the dissenting stockholder but one remedy and that that one 
is appraisal and payment. Statutes of this type are neither neces- 
sary nor desirable, and, from the small investment owner’s stand- 
point, they are socially undesirable. After all, the small investor 
is to be protected along with the large, and he should be assured 
the right to remain with his investment in prosperity as well as in 
adversity. 

If the stockholder is present and participates in the proceeding, 
consenting to the action of the majority in authorizing a sale, 
merger, or consolidation, he can not thereafter repudiate the terms 
authorized, nor may he refuse to accept payment for his stock, 





ness.” See Car. Civ. Cope (Chase, 1931) § 369. See also the new Michigan Act. 
Mich. Pub. Acts 1931, p. 583, $44 (2); Dp. 589, $54. 
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or an exchange upon the basis authorized, in accordance with the 
terms proposed.”® If he has not participated, he often has the 
option of taking shares in the purchasing corporation, and always 
has the option in the consolidated corporation or the company 
remaining in case of merger.*® And where the statute or the court 
permits a sale of assets for stock in another corporation, and the 
statute does not confine the stockholder to his proportion of the 
stock consideration, he has an option to take one or the other and 
can not be forced to take stock or cash.” Whether or not he may 
waive irregular action, if others who are in a position to attack 
the irregularity do not do so, and demand the appraisal provided 
for, is a debatable question. On the one hand it may be argued 
that the statute must be substantially complied with in order to 
come within the meaning and spirit permitting an appraisal upon 
the happening of the enumerated events.** Contrariwise, if the 
petitioner is willing to waive the defect, and other stockholders 
are not interested in preventing the action, the argument is per- 
suasive that the stockholder should be permitted to take advan- 





25 Carr v. Rochester Tumbler Co., 207 Pa. 392, 56 Atl. 945 (1904). 

26 “Tn reference to the effect on these suits for injunction of the provisions of 
the law of April roth, 1902 (P. L. p. 700), amending the Corporation act of 1896 
and providing that dissentient stockholders, in cases of merger or consolidation, 
may have their stock appraised, my conclusion is, that the directors are bound, 
under the Consolidation act, to propose an agreement which does not unfairly 
or inequitably impair the legal or equitable right of any preferred stockholder, 
and that such stockholder cannot be required to exercise any option of surrender- 
ing his stock on compensation, until he has had an opportunity of joining in the 
consolidation ‘ under terms and conditions’ which, as to him, are legal and equi- 
table. Any other construction or application of this act relating to proceedings 
for condemnation would leave it altogether in the power of the statutory majority 
of the stockholders to compel the sale of the stock of dissentient stockholders 
by the device of imposing terms so illegal or inequitable that consent would be 
neither contemplated nor given.” Colgate v. United States Leather Co., 73 N. J. 
Eq. 72, 98, 67 Atl. 657, 668 (1907). 

27 Lazenby v. International Cotton Mills Corp., 174 App. Div. 906, 160 N. Y. 
Supp. 1 (1916) (consolidation). 

28 Matter of Macdonald, 205 App. Div. 579, 199 N. Y. Supp. 873 (1923). 
The case could have been based on the principle that such legislation does not 
apply to sales made when the corporation is unsuccessful, i.e., that the common-law 
rule regarding sale of assets under such circumstances applies. The court said, how- 
ever, that the sale was without authority and void, and indicated that in case of an 
insolvent corporation, recourse must be had to the procedure authorized by statute. 
See also note 11, supra. 





REMEDIES UNDER APPRAISAL STATUTES 247 


tage of the appraisal section rather than be forced to pursue his 
common-law remedy.” 

Assuming that the statute in the particular jurisdiction pro- 
vides for appraisal and payment of the dissenter’s shares, is this 
his only remedy for money damages when he elects not to enjoin 
illegal action, or has he still the remedy which the common law 
gave him of suing for the conversion of his interest? It may make 
a material difference in the amount he recovers, particularly whére 
there has been a wanton disregard of the plaintiff’s rights as in 
Equitable Trust Co. v. Columbia Nat. Bank,*® where the court 
allowed punitive damages. Again, it may make some difference 
in the amount recoverable if the court permits recovery not only 
of the value of the share, but of whatever enhancement has been 
added thereto by the transfer, as suggested in Tanner v. Lindell 
Ry.** There is the added advantage of being able to pursue two 
tortfeasors where the statute may limit the pursuit to one, and 
perhaps the further advantage of avoiding the difficult question 
as to the purchase of its own shares by the corporation out of 
something less than surplus where the statute has made no direct 
provision with reference to limitations on the appraisal and pur- 
chase in these cases. One might also add that there would not 
be the necessity of following out the formal requirements of the 
appraisal statute as to voting against the contemplated action, or 
objecting thereto in writing, and making demand in writing within 
the designated period following the action. Other advantages 
could be enumerated. 

It is submitted that the dissenting stockholder, in the situation 
disclosed, should not be confined to the remedy given by the ap- 
praisal statute, but should be able to choose his remedy. It is 
certainly free from doubt that legislative intent, if there was any 
conscious intent, was directed toward /egal action by the majority 
rather than illegal. The appraisal provision could not have been 
intended to cover all action by the majority regardless of the 





29 Matter of Drosnes, 187 App. Div. 425, 175 N. Y. Supp. 628 (1919). Those 
participating in irregular action are estopped from setting it up. See Wall v. 
Anaconda Copper Mining Co., 216 Fed. 242, 244 (D. C. Mont. 1914), aff'd, 
Wall v. Parrot Silver & Copper Co., 244 U.S. 407 (1917). 

30 Supra note 3. 

*1 Supra notes 1, 3. See also Jones v. Missouri-Edison Elec. Co., supra note 
6, at 779. 





248 HARVARD LAW REVIEW 


manner in which the action was taken.** The interest in the se- 
curity of stockholders’ rights in an age when corporations are 
being financed by the public at large is quite as important as the 
interest that the corporation has, through the designated majority, 
to carry out certain policies and to carry them out speedily. The 
conflict has been waged over these interests, and, until recently, 
has been too one-sided in favor of the individual stockholder. 
New the pendulum is swinging the other way, perhaps too rapidly. 
The stress is upon group action, and rightly so. The ends of big 
business have demanded that much leeway be permitted the man- 
aging group, both in the realm of executive committees as dis- 
tinguished from boards of directors and in the case of shareholder 
groups. It is quite possible that the intricacies of the situation 
may eventually require some group action on the part of the 
minority so that action by the majority of the minority, or by 
some designated proportion, will bind them, let us say, in the 
event that they ratify the action of the majority with respect to 
the price for which the assets are being sold, or the fair value of 
the shares as determined by the majority, or other action the 
contesting of which is expensive and dilatory and works hardships 
on those of the minority who are not willing to hold out to the 
limit. 





82 “Tt is further urged that the motion to dismiss should have been granted, 
for adequacy of remedy at law, by reason of the fact that section 9034 of the 
Ohio General Code provides that a stockholder who refuses to convert his stock 
into that of a consolidated company shall be paid the highest market value 
thereof during the two years preceding the making of the agreement for the 
consolidation by the directors, if he had previously so required. This statute, 
whose prime purpose was evidently to provide just compensation to a stockholder 
dissenting from a consolidation lawfully made, does not, in our opinion, provide an 
adequate remedy for a stockholder who seeks in advance to restrain the corpora- 
tion from entering into an illegal consolidation.” General Investment Co. v. Lake 
Shore & M. S. Ry., 250 Fed. 160, 174 (C. C. A. 6th, 1918). The terms of consoli- 
dation must be legal and equitable as to the shareholder. Colgate v. United States 
Leather Co., supra note 26; Outwater v. Public Serv. Corp. of N. J., 143 Atl. 
729 (N. J. Ch. 1928), decree aff'd, 146 Atl. 916 (N. J. Ch. 1929). See also 
Langan v. Francklyn, 29 Abb. N. C. 102, 20 N. Y. Supp. 404 (1892); Cole v. 
National Cash Credit Ass’n, 156 Atl. 183 (Del. Ch. 1931) ; Kremer v. Public Drug 
Co., supra note 1. 

The remedy provided by the appraisal section does not preclude the bringing 
of a derivative action by dissenting stockholders on behalf of the corporation. 
Bown v. Ramsdell, 227 App. Div. 224, 237 N. Y. Supp. 573 (1929); Cole v. Wells, 
224 Mass. 504, 113 N. E. 189 (1916). 
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The question of election of remedies and the effect of such 
election under appraisal statutes is a somewhat harder problem. 
It has been suggested in an important case that the dissenter has 
a choice of remedies: he may either insist upon an appraisal or 
he may ask that the contemplated action be avoided, and the 
choice of either when all the material facts are known to him 
estops him from pursuing the other.** Where no appraisal stat- 
utes are in force, or previously when they were practically non- 
existent, it was customary to bring an action in the alternative, 
that is, either to set aside the consummated action, to enjoin the 
contemplated transaction, or, in lieu thereof if for any reason the 
first prayer could not be granted, to have judgment for the value 
of the complainant’s shares at the time of their conversion.** 
There is little authority in point, but suit in the alternative has 
been permitted under modern appraisal statutes.*° This would 





33 Wall v. Anaconda Copper Mining Co., supra note 29. 

34 Garrett v. Reid-Cashion Land & Cattle Co.; Finch v. Warrior Cement 
Corp., both supra note 1; Barnett v. Philadelphia Market Co., supra note 20, in 
which the court seemed to think that the plaintiffs were’ not attempting to re- 
cover under the appraisal statute — at least they had not complied with it so as 
to be in a position to have an appraisal under it. Jones v. Missouri-Edison Elec. 
Co., 135 Fed. 153 (E. D. Mo. 1905), 144 Fed. 765 (C. C. A. 8th, 1906), 199 Fed. 
64 (C. C. A. 8th, 1912), 203 Fed. 945 (C. C. A. 8th, 1913), 233 Fed. 49 (C. C. A. 
8th, 1916). 

35 Petry v. Harwood Elec. Co., 280 Pa. 142, 124 Atl. 302 (1924). It does not 
clearly appear in the report just what remedy the plaintiffs were seeking. Ac- 
cording to Schaffer, J., it was “a proceeding in equity by certain of the preferred 
stockholders of the defendant company to enjoin its merger with other com- 
panies, or, failing that, to obtain the value of their stock.” But the plaintiffs’ 
position was “that as to them it worked a dissolution of the company, and that 
they are to be paid as they would have been in event of a dissolution, whereas 
defendant argues that the merger did not work a dissolution, and that the pre- 
ferred stockholders are to be paid the market value of their shares as provided 
by the Merger Act of May 3, 1909, P. L. 408, 5 Purdon 5702.” 280 Pa. at 145, 
124 Atl. at 302. At any rate the defendants did not contest or question the fact 
that the suit was brought in the alternative. 

In Lazenby v. International Cotton Mills Corp., supra note 27, while the 
Plaintiffs apparently did not sue in the alternative but sought to set aside a con- 
summated transaction and to require the purchasing corporation to account for 
the property received, the court in refusing the remedy sought decreed that the 
plaintiffs should have an option to take in cash the value of their stock at the time 
the consolidation took effect or stock given by the purchasing corporation as the 
purchase price in proportion to their holding in the old. If they elected cash 
the court decreed that the value should be determined by an appraisal under the 
appraisal section (§ 17 at that time). 
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seem to be a correct conclusion, for the contention of the stock- 
holder is that the corporate action was not in accordance with 
statutory or corporate constitutional authority and that conse- 
quently a consummation should be prevented, or that, fulfillment 
having been had, there should be a return to the status quo ante. 
But if it turns out that he is mistaken, or if the court finds it im- 
possible to grant his prayer due to intervening interests that press 
for recognition, then he asks that he be paid in accordance with 
the statutory provision. 

There seems to be but one reason why any other conclusion 
should be reached and that is that the statute provides a certain 
procedure which the stockholder must follow in order to claim his 
right to an appraisal. If he starts suit asking for an alternative 
remedy the corporation is notified of his claim, though it may be 
that suit is not started until after the time allowed for the filing 
of his dissent and request for an appraisal. The statute may be 
very specific as to what happens if he does not demand appraisal 
within the time set. This difficulty could be overcome by requir- 
ing him to notify the company that suit will be brought in the 
alternative, this notice being given within the time permitted for 
asking for an appraisal; or he might be required to file his dis- 
sent with a notation that suit will be brought in the alterna- 
tive. This will give the company the notice that it needs con- 
cerning the size of the body of dissenters claiming payment and, 
at the same time, inform the officers that their action, and that 
of the corporation through the designated majority, is being 
questioned. 

But suppose the stockholder does bring suit to enjoin or set 
aside without asking for the alternative relief. Is he bound to 
take what the majority has prescribed if he fails, or may he still 
have his action for the value of his shares under the appraisal 
statute? Again, the troublesome short-time limitation which the 
statute puts upon making demands for appraisal is the only reason 
why he should not be allowed to proceed after the first suit has 
been decided against him. His activity in attempting to over- 
throw what the majority has determined upon has indicated that 
he does not wish to be classed with the majority. The company 
may feel reasonably sure that, if he loses, he will want payment in 
cash for his shares. While the dicta in Wall v. Anaconda Copper 
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Mining Co.*° are opposed, the writer believes that the benefit of 
the appraisal section should still be open to the stockholder who has 
brought suit in good faith to enjoin or set aside what he con- 
siders illegal action. However, if he makes the choice of appraisal 
in the first instance, having notice of the irregularity or illegality, 
he should be bound by his election. By bringing his action for 
appraisal, under these circumstances, he has waived the defects 
of which he might have taken advantage. 


III 


There has been extreme looseness in the phrasing of these 
statutes in another respect. The great majority of them purport 
to give a remedy to dissenting stockholders, but very few state 
when the remedy shall be considered as absolutely binding upon 
the company or up to what point there is still the opportunity of 
retracting from the proposed action and thus avoiding payment 
of the dissenters’ shares. If the A company, by a sufficient vote, 
authorizes the sale of a material part of its assets to the B com- 
pany, and after the dissenting stockholders have made their ob- 
jections in proper form it is discovered that A company is not 
financially able to pay its dissenters and have sufficient capital to 
carry on what remains of the business, may the A company re- 
tract before the actual transfer is made and put itself in the same 
position that it occupied before the vote was taken? In Matter of 
Millard,*" the New York court decided the question in the affirma- 
tive, basing its opinion on the phrasing of the statute, which called 
for a “sale.” Since there had been no consummation, retraction 
was allowed. The following year a case in the same jurisdiction in- 
volving the consolidation of two corporations arose. While the 
court did not cite the Millard case, apparently having failed to find 
it, the same result was reached. The court said, “ I am of the opin- 
ion that it was the intention of the legislature in the passage of this 
statute to give a dissenting stockholder the right to receive pay- 
ment for his stock only in a case where an actual sale of the 
property and franchises of the corporation, or a substantial part 





86 Supra note 29. 
37 221 App. Div. 113, 222 N. Y. Supp. 633 (1927). 
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thereof, is made.” ** Thus the New York court has indicated that 
the deciding point is the consummation of the action contem- 
plated. But suppose in the Millard case the majority had pro- 
ceeded to complete the sale and there were insufficient assets with 
which to pay the dissenters. The prescribed remedy in that event 
would be valueless and the dissenters would be forced into a new 
arrangement in spite of their dissent, though this is just what the 
statute is aimed to prevent.*® Upon the showing of such a condi- 
tion a court of equity should, it is submitted, restrain the con- 
summation of the contemplated action until there has been an 
appraisal and payment or until obligations have been entered into 
securing to the dissenting stockholders payment for their shares.*° 

It is quite as important for the corporation and the stockholder 





38 Matter of O’Hara, 133 Misc. 184, 187, 231 N. Y. Supp. 60, 64 (1928) ; see 
Colby v. Equitable Trust Co., 55 Misc. 355, 359, 106 N. Y. Supp. 801, 803-04 
(1907), rev’d, 124 App. Div. 262, 108 N. Y. Supp. 978 (1908), order aff’d 
without opinion, 192 N. Y. 535, 84 N. E. 1111 (1908); cf. Matter of Stockwell, 
210 App. Div. 753, 756, 206 N. Y. Supp. 834, 836 (1924), where the court, in inter- 
preting another section of the statute, said: “I think the phrase ‘in case of issu- 
ance’ means ‘in case the stockholders vote for the issuance.’ ” 

89 Statutes have not always neglected this phase of the plaintiff’s remedy as 
shown in Railway Co. v. Garrett, 50 Ohio St. 405, 34 N. E. 493 (1893): “ By the 
amendment (April 4, 1890) the value of the stock of one who refuses to convert it, 
must be ascertained and paid him before consolidation takes effect; the provision 
requiring the stockholder to demand it to be done before consolidation, as a con- 
dition to the right, being dropped from the statute. So that under the amendment 
it became the duty of the company, desiring to enter into the consolidation, to 
ascertain who, if any, of its stockholders refused to convert their stock into the 
proposed consolidated company, and to have the value of the stock of any who 
refused, ascertained and paid them in the manner provided, before the proceeding 
could be regularly perfected. ... The statute fixes no time in which the dis- 
senting stockholder must indicate his refusal to convert his stock into that of the 
new company. It is the duty of the company of the dissenting stockholder to 
get his consent, and if it cannot, it must then proceed to condemn the stock, under 
the provisions of the statute, and to pay its value before the consolidation takes 
effect.” 50 Ohio St. at 416, 34 N. E. at 494. 

40 Some statutes have recognized the difficulty and have provided that the debt 
is one belonging to the consolidated company or that the dissenting stockholder 
has a lien upon the property of the corporation in which he was formerly a stock- 
holder, which lien shall take precedence over all incumbrances placed upon the 
property after the vote of sale, lease, or consolidation. See N. C. Cope ANN. 
(Michie, 1927) $1224 (c); Me. Rev. Strat. (1930) c. 56, §67; Mp. Ann. Cope 
(Bagby, 1924) art. 23, $36; S. C. Laws 1926, Act 599, §2; N. J. Comp. Strat. 
(1910) § 108a, as amended by Laws 1920, c. 142, Supp. 1924, § 47-108a; N. M. 
Stat. ANN. (1930) §$ 32-218. But see Mich. Pub. Acts 1931, p. 583, $ 44(2). 
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to know at what point the stockholder ceases to occupy his status 
of stockholder and loses his rights of participation in corporate 
management, dividends, and preémption. In the New York 
statute there was no indication as to the finality of the appraisal 
board’s determination nor anything to indicate with any certainty 
that the court might review the evidence upon which the appraisal 
was made.** The Court of Appeals, refusing to sanction an ultra- 
mechanical interpretation made by the appellate division,*? con- 
cluded that before the court made a final order directing payment 
in accordance with the report of the appraisers, it had power to 
review the proceedings of the appraisers to determine whether 
they had been in accordance with the principles governing such a 
proceeding.** 

The same controversy later arrived in the Court of Appeals on 
the question of interest, the dissenting stockholders claiming that 
interest should run according to a provision in the order appoint- 
ing the appraisers, which set the date of payment within fifteen 
days after the filing of the appraisers’ report. Since the Bickerton 
case ** had gone to the Court of Appeals and the order was not 
confirmed until after the decision of the case in that court, it made 
a material difference whether the date should be set at one point 
or the other. It was held that interest ran only from the date of 
the confirmation of the appraisers’ report by the court.** The 
position of the stockholder is well summed up in these words: 
“ The case does not involve a taking where interest from the time 
of taking is a part of the due compensation for the property taken. 
The stockholders’ interest in the stock was taken and ceased only 
‘when the corporation shall have paid the amount of such ap- 
praisal as directed by the court.” *° If this is to be taken at its 





41 See N. Y. Stock Corp. Law, § 21, as amended by Laws 1924, c. 441, $6. 
Tn the former statute this section was § 17 of the Stock Corporation Law. 

42 Matter of Bickerton, 196 App. Div. 231, 187 N. Y. Supp. 267 (1921). 

43 Matter of Bickerton, 232 N. Y. 1, 133 N. E. 41 (1921) (a 4-3 decision in 
which Cardozo, C.J., and Pound, and Crane, JJ., voted to affirm the decision of 
the appellate devision). 

44 Supra note 43. 

45 Matter of Erlanger, 237 N. Y. 159, 142 N. E. 571 (1923). 

46 Td. at 166, 142 N. E. at 573. To same effect, see Cole v. Wells, 224 Mass. 
504, 113 N. E. 189 (1916). The pertinent part of § 21 of the N. Y. Stock Corp. 
Law, as amended by Laws 1924, c. 441, § 6, reads as follows: “ When the corpora- 
tion shall have paid the amount of such appraisal, as directed by the court, such 
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face value, and the status of stockholder does not cease until pay- 
ment, there are difficulties ahead that may cause much trouble. 
Is he entitled, for example, to share in the dividends or to have a 
proportionate part of the earnings up to the time of payment? 
If so, must the interest be deducted from what he would be en- 
titled to as earnings during the space between the confirmation 
and payment? Or is he entitled to interest and dividends during 
this period? May he vote, if his shares carry voting rights, up to 
the date of payment? Is he entitled to preémptive rights and 
other rights and privileges which his status of stockholder ordi- 
narily gives him? 

An example will perhaps better illustrate these difficulties. 
Suppose the corporation has parted with a substantial part of its 
assets but still continues to function as before, as was the situation 
in Matter of Timmis.** Apparently the only department of the 
business there involved that was losing money was the calendar 
department, which was sold. It is quite conceivable that, in case 
the corporation has scattered assets and numerous properties it 
will be months before the appraisal will be complete and perhaps 
many more months before the court will be satisfied with the ap- 
praisal so as to confirm it. In the meantime, assuming that the 
corporation is making profits, who is entitled to them? Is the ma- 
jority, which has sold the assets, to profit by the advantage gained 
during the delay in confirmation, and the minority to take interest 
only from the time of confirmation, or may the minority share in 
the profits made between the date when they made their dissent 
(which under this statute is the date to which valuation must be 
directed) and the date when confirmation takes place and inter- 
est begins to run or the later date when payment is made as 
directed by the court? A reasonable interpretation would seem 
to preclude the recovery of more than the interest upon the ap- 
praisal value from the date of confirmation to that of payment, for 
upon confirmation the determination becomes final and creates 
the relationship of debtor-creditor between the corporation and 





stockholder shall cease to have any interest in such stock and in the corporate 
property of such corporation and such stock may be held or disposed of by 
such corporation. Before receiving payment such stockholder shall surrender his 
certificate of stock.” 

47 Supra note 11. 
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the stockholder. It is also doubtful whether there was any intent 
on the part of the legislature to extend the period during which 
the shareholder could assert the usual shareholder’s rights beyond 
the date of confirmation, for, at this point, he is definitely assured 
of another status to take the place of the one he has lost. There 
is of necessity a transitory stage when the stockholder is such in 
name only, and voting, dividend, and preémptive rights would 
seem to have been lost. However, it might be contended that by 
permitting him to remain a stockholder until payment he would 
be in a position to sue as a stockholder to restrain any action not 
yet carried out on the ground that the corporation has insufficient 
funds with which to pay him under the appraisal statute. 

There will be a period, however, between the dissent and the 
confirmation of the appraisal which is not taken care of by statute. 
We shall see that surplus is an important element to be taken into 
account when making the appraisal.** Thus any surplus existing 
at the time of dissent, since it is included in the value fixed by the 
appraisal, should not entitle the dissenter to participate in a divi- 
dend distributed from this surplus between the date of dissent 
and the date of confirmation. However, if there are earnings 
made by the company between the date of dissent and the date of 
confirmation, there should be a ratable distribution which should, 
perhaps, be determined by the court though no reference appears 
concerning this in the statute. If the court is correct in its as- 
sumption, there would also be the right to preémption in case of 
further issue of shares during this period, together with other 
rights attributable to stock ownership, including stock dividends. 
On principle, however, it is extremely doubtful whether the dis- 
senting stockholder who is seeking an appraisal and payment of 
the value of his shares should be entitled to these other incidents 
of stock ownership during this period. He has indicated his in- 
tention to withdraw, and the statute has prescribed how he shall 
do this and what he shall derive in the form of payment for his 
interest in the corporation. Due to carelessness in framing the 
statute, it does not definitely appear where the stockholder loses 
the rights incident to his status. He is certainly little interested 
in the corporation except in connection with payment for his 





48 See p. 260 et seq., infra. 
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stock which he no longer desires to keep. There is no good rea- 
son, however, why he should lose the benefit of his investment 
between his dissent and the final confirmation. Giving him a 
right to share in the earnings up to the time of confirmation more 
or less takes care of the deficiency in the statute which the court 
felt gave him the right to interest on the appraisal value only 
from the time of confirmation. And it seems better to give him 
all of the rights of a shareholder up to the time of confirmation, 
if necessary, to reach the conclusion that he is entitled to a share 
in the earnings. Had the statute been more carefully framed, this 
difficulty would have been specifically taken care of as it has been 
in several recent statutes permitting interest from the time the 
corporate action was taken (or the preceding day), or from the 
time of dissent, or from the time of consummation — points at 
which the appraisal is also made. 

With the experience of the past, as indicated by the New York 
statute and others, in mind, recent statutes have also been more 
specific in asserting what happens to the stockholder’s former 
rights upon his taking advantage of the appraisal section.*® In 





49 The Bethlehem-Youngstown Sheet and Tube controversy in Ohio was the 
means of obtaining more satisfactory legislation with respect to the dissenting 
stockholder during the interval immediately following his dissent up to the time 
of final determination of the appraisal value. Oxn1o Gen. Cope (Page, 1931) 
§§ 8623-72, as amended by 113 Ohio Laws 446, took away his vote, his right to 
dividends “or distributions” and other rights of a stockholder so long as the 
transaction was not abandoned by the corporation, or the objection and demand 
made by the stockholder not withdrawn with the consent of the corporation. The 
1931 amendment permits cash dividends, if dividends are paid to non-dissenters hold- 
ing the same class of shares, such payment to be a credit “ upon the total amount 
to be paid for such shares by or on behalf of the corporation.” Also, “if the 
corporation shali, prior to such abandonment, withdrawal or the consummation 
of such corporate transaction, make distribution of anything other than money 
on a class of shares as to any of which such a dissent has been made, such 
distribution shall be computed as though such dissenting shares were included 
in the total outstanding shares of such class entitled to participate therein.” If 
the corporation abandons the project or permits the dissenter to withdraw his 
dissent he is thereby restored to his status of stockholder and the payments made 
are to be considered as dividends. “If, prior to any such abandonment or with- 
drawal, distributions other than of money have been made upon such class of 
shares then, in the event of abandonment, all of the then holders of record of dis- 
senting shares, and, in the event of any such withdrawal, the then holder of 
record of such dissenting shares so withdrawing such objection and demand, 
shall receive such distributions as though the rights of such dissenting shares 
had not been suspended.” Amended Senate Bill No. 23, §§ 8623-72. The Ackerman 
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the transition stage between the formation of inadequate statutes 
and those of reasonable sufficiency, consideration of the real ob- 
jects to be attained by such legislation should go far toward 
reaching equitable results with reference to the dissenting stock- 
holder. The corporation should not be burdened too much, but 
it should not have the use of the dissenter’s money without paying 





Bill (Sen. Bill No. 164) upon which much pressure was brought by interested 
parties went farther than the enactment above. Where action was brought to 
enjoin, cancel, annul, set aside, or otherwise render ineffectual the contemplated 
transaction calling for appraisal, the framers of the Ackerman Bill would have 
preserved voting rights, dividend rights, whether cash or stock, and stockholder 
rights generally pending the final determination of the legal action. 

It is quite obvious that there must be a sacrifice of interests at some point. 
Whether it is more important that the majority should be permitted to proceed 
during litigation which may extend over a period of years, holding dividends in 
abeyance for the minority should the action finally be restrained by the court 
and barring the minority from their usual right to vote and participate during 
this period, is a question which requires more argument than the one usually 
given, namely, that the majority should run the business and, anyway, the trend 
is in the direction of taking away the small power that remains in the hands 
of the minority. There is certainly much to be said for permitting the minority 
to receive dividends distributed during this period whether they be permitted 
to vote or not. Concerning the abolition of voting power during the litigation 
period, there is not much argument one way or the other —if the action is finally 
restrained, then the minority will have been injured to the extent that they have 
not had participating rights during this period; on the other hand, if the majority 
are allowed to go ahead, it is quite proper that the minority should have been 
barred from voting during this period. There is the possibility, however, of the 
board’s withholding dividends during this period because of the difficulties involved 
in the whole matter, and the reasonable exercise of the board’s discretion would 
not be questioned. The solution set forth in the Ohio statute at least gives some 
definiteness to what is, under many statutes, illusively confusing. 

The California statute contains the following: “If litigation shall be insti- 
tuted to test the sufficiency or regularity of the votes or consents of the share- 
holders in authorizing such merger or consolidation, the effect of the demand for 
compensation shall be suspended and dissenting shareholders shall be entitled to 
vote and to receive dividends declared until the final determination of such litiga- 
tion.” Car. Crv. Cope (Chase, 1931) § 369. 

The Michigan Act provides: “Any shareholder who so demands payment 
for his shares shall not be entitled to vote such shares or to receive. any dividends 
or distributions thereon, or to exercise any rights respecting such shares, unless and 
until such action entitling such shareholder to payment shall be abandoned or a 
majority of the board of directors of the corporation shall consent to the with- 
drawal of such demand. If such action shall be abandoned or such consent to 
Withdrawal shall be given, such dissenting shareholder shall be entitled to any 
tights which he would otherwise have had during the time when his demand for 
payment was in effect if he had not demanded payment for his shares.” Mich. 
Pub. Acts 1931, p. 584, $44(5). See also id. p. 589, § 54(5). 
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dividends or interest upon it. The New York statute intimates 
that the shareholder’s interest in the corporation is not lost until 
payment, and the Erlanger case © has said as much, but unusual 
results will obtain if this is taken too seriously. The whole situa- 
tion is one of intricacy which demands more study than has 
hitherto been put upon it. 


IV 


The proceeding usually prescribed by statutes for the valuing 
of dissenting stockholders’ shares is exceedingly simple and in- 
formal. Nearly all of the statutes provide for a board of ap- 
praisers\ to be appointed either by the court or by the parties. 
Occasionally a statute makes the issue determinable before a 
court. The proceeding does not require nicety in technical detail 
so long as the substantial facts are presented. Nor does it require 
strict rules of pleading. Its purpose is to consider the facts 
necessary to establish the value of dissenting shares and to reach 
a conclusion as to what that value is. 

Roughly, the statutes may be divided into three classes, this 
division being based upon the descriptive terms used with refer- 


ence to value. The first type, and the most numerous, prescribes 
an appraisal and payment of the “ value,” the “ fair value” or 


the “ fair cash value.” °*’ The second type calls for an appraisal 


and payment of the “ market value ” or the “ full market value.” * 
The third calls for the “ market value ” or “ full market value” 
but adds that this in no event shall be less in amount than its fair 
value, with perhaps the additional statement that the latter value 
is to be determined by the fair and just value of the net assets of 
the selling corporation at the time of such demand.™ This last 
is a combination of the first two and the determinations used in 
ascertaining value in those cases would be applicable to the third. 

With respect to the second type there is no doubt that the inten- 





50 Supra note 45. 

51 Southern Power Co. v. Cella, 147 Atl. 449 (N. J. 1928). 

52 See statutory provisions in Connecticut, Delaware, Florida (in case of con- 
solidation and merger), Illinois, Indiana, Maryland, Massachusetts, Minnesota, 
Mississippi, Nevada, New Hampshire, North Carolina, Ohio, Oregon, Rhode Island, 
South Carolina, South Dakota, Tennessee, Vermont, Virginia. 

58 See statutes in Alabama, New Jersey, New Mexico, Pennsylvania. 

54 Statutes in Florida (sale, lease or exchange of assets section), Kentucky, and 
New Mexico (sale of assets section) have such provisions. 
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tion was to have the shares appraised on a market value basis if 
there was a market value. However, to convince New Jersey 
lawyers of the simplicity of the method, it took two decisions, one 
involving the condemnation of stock under a statute using the 
terms “ full market value,” °° the other under the corporations 
statute. As few cases have arisen under these statutes the term 
“market value” has received little definition. However, it is 
suggested in Matter of Morris Canal & Banking Co.” that what 
is meant is “ the market value of the stock as shown by other 
sales of such stock made between willing sellers and willing buy- 
ers.” This criterion would seem to include stock sales on the 
active market under normal conditions. It is arguable from the 
definition given that the market value during a stock depression 
would not come within the terms, for at such times there is an 
abnormally high number of unwilling sellers though there are 
anxious and willing buyers. Where the stock has no market value 
the only feasible method of ascertaining what it might have been 
had there been sufficient representative sales to establish it would 
appear to be by valuing the assets of the corporation, taking 
proper account of its earning power as shown by past experience, 
making allowance for the payment of existing indebtedness, tak- 
ing care of stock having preferences upon the happening of the 
action taken, and finding out the relation between the shares 
entitled to participate in what remains. 

The courts seem not to have made a distinction between 
“value,” “ fair value,” and “ fair cash value.” The “ value of the 
stock ” means 


“not merely the market price if the stock is traded in by the public, 
but the intrinsic value, to determine which all the assets and liabilities 
must be ascertained. Te stockholders as well as the arbitrators, if 
arbitrators are appointed, ordinarily must resort to the books of the 
corporation for information, although a condition of affairs may exist 
where the books themselves would fail to exhibit the true financial 
condition of corporate affairs.” °° 





55 Matter of Morris Canal & Banking Co., 104 N. J. L. 526, 141 Atl. 784 
(1928). 

56 Prall v. United States Leather Co., 6 N. J. Misc. 967, 143 Atl. 382 (1928), 
aff'd, 105 N. J. L. 646, 146 Atl. 916 (1929). 

57 Supra note 55. 

°8 Cole v. Wells, supra note 32, at 512-13, 113 N. E. at 191. Accord: Winfree 
v. Riverside Cotton Mills, 113 Va. 717, 75 S. E. 309 (1912). 
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Furthermore, the valuation on which payment is to be made is 
not what the majority may be willing to pay, but is to be deter- 
mined as if the corporation were about to be liquidated and the 
corporate property to be distributed to all of the shareholders 
after payment of the debts and liabilities.°° And, it seems, the 
fair value is to be determined by the fair market value of the 
property as an established and going business.® As having an 
important bearing on value, where stock has been exchanged for 
stock in a new corporation on an even basis, the fact that the 
new corporation’s stock has never sold for less than par may 
be shown as evidence of value.“ However, the method should be 
supplemented by an examination of the value of the assets.” 

Except where the statute calls for payment of the market value 
to dissenting stockholders and where the stock in question has 
a market value, it is necessary to consider those factors that enter 
into the value of stock. In a small corporation the chief factors 
would seem to be the value of the assets and the earning capacity 
of the corporation. In a large organization with properties lo- 
cated in various parts of the country, the problem of property 
appraisal becomes complicated. The prospective future of the 
business may play an important part as well as the earning ca- 
pacity, established reputation, limited demand for the purchase 
of enormous business enterprises, and other factors. The prob- 
lem is an intricate one as well as an extremely expensive one in its 
application, and the courts have not given much more than an 
indication as to what should be considered, with little or no defi- 
nite information as to the weight that should be given to the vari- 
ous factors.** 





59 Cole v. Wells, supra note 32. 

60 “Tn determining this value, the fact that the property, if the mortgages 
had been foreclosed, would have left nothing for stockholders, is not the true 
test, much less is it controlling; but it is the fair market. value of the property, in 
its then condition as an established and going business, which is the test.” Ameri- 
can Seating Co. v. Bullard, 290 Fed. 896, 902 (C. C. A. 6th, 1923). 

61 Wunsch v. Consolidated Laundry Co., supra note 1; Petry v. Harwood Elec. 
Co., supra note 35. 

62 Wunsch v. Consolidated Laundry Co., supra note 1. 

63 “ The fair value of the stock of a manufacturing business is necessarily un- 
certain and largely a matter of opinion, since the factors upon which that value 
depends are uncertain, contingent, and prospective. It is for this reason that the 
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While book values may be some indication of actual value, due 
to the multifarious uses to which they are put, the courts have 
refused to rely chiefly upon them.** And while appraisal values 
usually have much weight, unless the appraisal has been made in 
connection with the contemplated transaction it may be of little 





fair value of an industrial enterprise is not a constant sum but one of flux.” 
Homer v. Crown Cork & Seal Co., 155 Md. 66, 84, 141 Atl. 425, 433-34 (1928). 

Much of what appears in this section is drawn from analogous situations. The 
case material on determining appraisal valuations is not copious. It has been said 
that “ different considerations entirely are applied by the courts where the prob- 
lem is to determine whether a particular plan of sale or consolidation is fair. 
For instance, a merger was approved despite the fact that the stock of one 
corporation with a book value of about $800 was to be exchanged on equal terms 
with stock of the other having a book value of only half that of the first, where 
it appeared that the stock with the higher market value was earning about a six 
per cent dividend and the other twelve. On the other hand a merger which failed 
to recognize accumulated dividends on preferred stock was enjoined, although 
dividends had not been earned. So, too, if one company were peculiarly valuable 
to a consolidation one should expect that factor to be taken into account. The 
divergence between fairness of a particular course of conduct and fairness of a 
price to be paid objectors is particularly noticeable in the field of corporation law, 
and should be borne in mind whenever the question of fairness is raised.” Weiner, 
Payment of Dissenting Stockholders (1927) 27 Cox. L. Rev. 547, 562-63. The 
present writer, contrary to the statement above, believes that there is a close 
connection between the methods used in ascertaining fair value in case of a sale 
of assets, a fair exchange in case of merger or consolidation and the fair value of 
dissenting shares. In the last analysis fair value of stock involves a consideration 
of those elements that enter into fair value of assets. And the corporation’s 
capacity to produce dividends in the case cited by Mr. Weiner is just as valid a 
consideration in determining the fair value of stock (along with other important 
elements) as in the case of measuring what constitutes a fair price in case of a sale 
of all the assets. However, fairness to the particular stockholder may depend upon 
his treatment with respect to the new set-up in relation to his position under his 
old contract. But that is something quite different, it is believed. 

64 This was particularly true in Homer v. Crown Cork & Seal Co., supra 
note 63, at 82, 141 Atl. at 433, where the court said: “ How then can the pleader 
expect his estimate of value to be adopted when it is shown to be a mere book 
value without any allegation, even of opinion, that this is the real or fair value? 

“ The arbitrary nature of this book value is illustrated by the statement in one 
of the exhibits, which the bill does not deny nor qualify in any cognizable way, 
that the price offered is more than has been paid for the stock in recent years. 
Furthermore, between January and March, 1927, the combination bought of those 
in control of the Corporation, who were therefore in a position to know its value, 
between eighty-one and eighty-two per centum of the outstanding stock on the 
open market. Of these shares, 6,500, which is more than the two-thirds majority 
required under the statute to authorize a sale of all the assets of the Corpora- 
tion, were purchased at prices varying from $250 to $275 a share.” The book 
value for the year ending 1926 showed its worth to be $557.49 per share. 
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value, as in the case of a previous appraisal in Allied Chemical & 
Dye Corp. v. Steel & Tube Co.,°° where the appraisal had been 
based upon replacement values. It was there indicated by the 
court that “sound value ” as determined by the appraisers was 
not a fair indication of the market or commercial value, and the 
fact that “‘ sound values ” are often quoted to the gullible invest- 
ing public when stock issues are being sold did not alter the situa- 
tion.** Consequently, the court did not hesitate to drop $7,000,- 
000, or fifty per cent, from the value given to iron mines owned 
by the company. 

The very nature of most cases precludes proof of value with 
mathematical certainty. Every relevant fact and circumstance 
which enters into the value of the corporate property % and which 
reflects itself in the worth of corporate stock must be considered, 
for the stockholder should be paid in the light of these facts. 
The earning capacity which the corporation has proved in the 
past with due allowance for the smallness of returns during the 
first few years is always an extremely important item.** In fact, 
this is perhaps the most important element considered today by 
a corporate purchaser desiring to merge or consolidate the busi- 
ness with itself.*° 





65 14 Del. Ch. 64 (1923). This was a case where the minority stockholders 
were contesting the selling price of the corporate assets as not being a fair price. 
See also same case in 14 Del. Ch. at 1. 

66 Td. at 79. 

87 Jones v. Missouri-Edison Elec. Co., supra note 34, is an excellent example. 
Allied Chemical & Dye Corp. v. Steel & Tube Co., supra note 65, illustrates the 
complexity where the corporate property is located in various parts of the country 
and where the nature of the competing businesses must be taken into consideration. 

68 In Allied Chemical & Dye Corp. v. Steel & Tube Co., supra note 65, at 73, 
the court said: “Of the two [replacement cost new, less depreciation and ob- 
solescence for imperfect design and arrangement, and earning power], the second 
one, that is the one that concerns earning power, is by far the more important, 
because no one will buy property for industrial purposes at a price in excess of a 
reasonable capitalization of its earning power. The learned solicitors for the com- 
plainants are, therefore, correct in their statement that in considering value in 4 
sale, earning power will control replacement cost.” 

69 In the merger agreement between the Equitable Trust Company of New 
York and the Mercantile Trust Company the earning capacity was the determin- 
ing factor as to whether the exchange and cash value provisions were fair to the 
minority stockholders. The Equitable Trust Company’s stock had a book value of 
$440 per share. In estimating the value for the merger, the directors deducted $5 
per share as the estimated cost of liquidation, making the book value of the Equi- 
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The difficulty in ascertaining the fair value of the dissenters’ 
shares is well illustrated in Jones v. Missouri-Edison Elec. Co.,”° 
a case which was tossed back and forth from the federal district 
court to the circuit court of appeals over a period of eleven years 
before the court was finally satisfied with a result. While this 
was essentially a case of inequitable consolidation effected by the 
abuse of power and a breach of trust by the majority shareholders, 
and consequently a case involving the conversion of the interest 
of the minority stockholders, the principles involved in ascertain- 
ing the value of the minority stock are substantially those used in 
ascertaining value under modern appraisal statutes. Normally, 
however, the appraisal statutes provide against consideration of 
any increase or decrease in value brought about by the action 
taken, and, in this respect, the Missouri-Edison case differs. The 
minority there was allowed to share in the accession of value re- 
sulting from the consolidation and in the potential value of a power 





table’s stock $435 per share. The Equitable stockholders, according to the agree- 
ment, were to receive $435 in cash for each share or one share of Mercantile stock 
for each two of Equitable exchanged. The difference in exchange value was held 
justified on the grounds that the Mercantile Company earned about 12% on the 
book value of its shares, or 51% on each share, while the Equitable enterprise 
had been earning less than 6% on its book value, or about 25% on each share. 
The fact that the Equitable Company had suffered quite recently from adverse 
business conditions and that its future did not seem to be too secure were added 
considerations in the determination of fair exchange values. The value arrived at 
was held to be justified in spite of the fact that immediately upon merger the book 
value of the resulting company’s shares would amount to $600 per share. It was 
strenuously argued that nothing had been allowed for the good will of the Equi- 
table company, but the court dismissed the contention summarily by saying that 
in case of dissolution, the shareholders could not have realized more than $435 
per share. This seems obviously wrong for the resulting company took with it 
the good will of the Equitable without giving value for it and good will, even 
in an unsuccessful corporation, can not be given away at the expense of the stock- 
holders. Colby v. Equitable Trust Co. of New York, 124 App. Div. 262, 269-70, 
108 N. Y. Supp. 978, 980 (1908), order aff'd without opinion, 192 N. Y. 535, 
84 N. E. r111 (1908). The lower court in Colby v. Equitable Trust Co., 55 Misc. 
355, 362, 106 N. Y. Supp. 801, 805-06 (1907), recognized the value of good will. To 
the same effect, see Armington & Sims v. Palmer, 21 R. I. 109, 42 Atl. 308 (1898) ; 
Major v. American Malt & Grain Co., 110 Misc. 132, 181 N. Y. Supp. 152 (1920). 

In Allied Chemical & Dye Corp. v. Steel & Tube Co., supra note 65, the book 
value was $94,767,000, the appraisal value as of 1921 (based upon replacement 
Costs) was $95,737,000, the sales value, and what the court considered the fair 
value, was $73,000,000. 

10 Supra note 34. 
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installation plant." This was said to be upon the basis of the 
principle that trustees who violate their duty may not profit 
thereby.”? In arriving at the final estimation of the proportionate 
worth of the selling company, the master considered the value of 
the properties of the consolidating companies and found them to 
be about equal, omitting from consideration one piece of property 
called the “ Ashley street plant,” the power installation plant men- 
tioned above, which belonged to the purchasing company but whose 
construction was made possible by a financing scheme which 
could have taken place only through the aid given by the selling 
company. The operating expenses of the two companies were 
found to bear the same ratio to the gross earnings of each, amount- 
ing to approximately fifty per cent of the gross earnings, and the 
court thought that this was “ a fact that tends to show that at least 
fifty per cent of the value of the property of the consolidated 
company might justly be assigned to the Edison Company ” (the 
selling company).* The court compared the valuations assigned 
to the various properties of both companies together with the 
appraisal of the value of the franchises and good will and found 
that there had been considerable undervaluation of the franchises, 
good will and property of the selling company as compared with 
the property of the buying company. The power installation 
plant, for example, had been credited to the buying company in 
its entirety, and had also been overvalued, though it had been 
necessary to pledge the selling company’s property in order to 
secure the necessary loan and issue of bonds to finish it. Balanc- 
ing these various elements it was found that forty-three per cent 
of the combined value of the property of the resulting company 
was a not unjust proportion. 

In ascertaining the value of the consolidated company so that 
forty-three per cent of it might be apportioned to the old Edison 
Company (the selling company ) and the fair value of the dissent- 
ing shareholders’ shares be determined, the master took the net 
income of the consolidated company for 1907, which he found to 
be $469,951.92, and capitalized it on a seven per cent basis, the 
result being $6,713,598.37. This amount was discounted back 





71 233 Fed. at so. 
72 144 Fed. at 779, 203 Fed. at 946. 
%8 203 Fed. at 947. 
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four years to December 31, 1903, at the same rate of seven per 
cent, with annual rests. The result was $5,121,772.23, of which 
amount he assigned forty-three per cent to the selling company. | 


“ The net income for 1907 was taken to start with, because, as believed, 
more likely to reflect intangible and potential values of the consolida- 
tion and the Ashley street plant, and also because the financial results 
of later years were complicated by the acquisition of other properties 
and further additions to capital.” “* 


The court thought that the master erred in using a single method 
of determining the final value of the consolidated company, and 
that he had ignored certain dividends that the new company had 
earned in earlier years but, due to conservative business policy, 
had not distributed. The discounting of the capitalized net in- 
come for the year 1907 back to 1903, without reference to the 
income earned prior to 1907, the court thought implied an absence 
of net income for the years 1904, 1905, and 1906. While admit- 
ting that there could be no minutely exact determination of value, 
the court considered the evidence of the value of the various prop- 
erties as a whole, considering it error to subject each item to the 
test of self-sufficiency; statements in the articles of consolidation 
that the capital stock of $10,000,000 was fully paid by the com- 
bined properties, though qualified by the further statement that a 
part of this stock had been retained in the corporate treasury; 
representations made by the consolidated company of paid-up 
value in an instrument to increase the capitalization; the borrow- 
ing of $3,000,000, the sole collateral being an equal amount in 
stock; agreement by a responsible party to purchase the stock at 
par; a report prepared by expert appraisers and accountants as to 
the capitalization, properties, earnings, and expenses, and adopted, 
sworn to, and submitted to a municipal public service commis- 
sion in the matter of rates; values shown on the books of the con- 
solidated corporation immediately after consolidation took effect; 
sales of and subscriptions to stock; basis of exchange of stock for 
stock in a holding company and the value of the latter in the 
market. Some of the evidence, the court admitted, was of high 
value; the remainder not so convincing. The court, however, 





74 233 Fed. at 51. 
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considered it all in making its determination and then appor- 
tioned the total to the companies concerned. 

It should be noticed that the Missouri-Edison case was compli- 
cated to the extent that it was first necessary to establish a ratio of 
values and next to ascertain the increase of value resulting from 
consolidation. The average case under various appraisal statutes 
does not call for such complexity, though it must be admitted that 
the establishing of fair value is no simple matter. Past earnings, 
if in a stable industry and over a sufficient period of time, may 
indicate with reasonable accuracy the value of the properties being 
sold or consolidated. However, as suggested in the principal case, 
this method should be combined with a property appraisal, book 
value appraisal, market-value-stock appraisal, and any other de- 
terminations which fairly indicate the true value of the enterprise. 
If two or more methods check up and reach the same or approxi- 
mately the same result, added assurance is given to the fairness of 
the result.** Replacement value is of little importance in these 
cases, for what is demanded, rather, is the market or sales values.” 
Market value of the stock is of relatively small importance unless 
the statute calls for market value, for market value is quite as 





75 One of the best illustrations of the numerous elements to be considered and 
the weight to be attached to the various elements, in so far as weight can be ac- 
curately attached to such intricate determinations, will be found in Allied Chemical 
& Dye Corp. v. Steel & Tube Co., supra note 65. The court considered the replace- 
ment cost new, less depreciation and obsolescence for imperfect design and arrange- 
ment, earning power, location of the various properties and their value as com- 
pared with integrated properties, prospective competition between the U. S. Steel 
Corp. which was building a new plant near Gary, the fact that most of the com- 
panies with which the Steel and Tube Company must compete were, for the most 
part, built before high prices of the war period and after, and, for his own pro- 
tection, a purchaser would have to take this into consideration in arriving at a 
price he would be willing to pay for the properties which would be competing 
with these low-cost organizations, capital basis on the company’s ingot produc- 
tion in order to check up on the chief witness for the defendants (Mr. Brassert) 
who was advocating a large writing-down on the appraisal values, large bond 
issues and preferred stock outstanding, and $10,000,000 in loans at banks. Upon 
a consideration of these various elements, the court came to the conclusion that 
a writing-down of the appraisal values from $95,737,000 to $73,000,000, the selling 
price, was justified. 

76 See Allied Chemical & Dye Corp. v. Steel & Tube Co., supra note 65, at 79. 
Jackson Co. v. Gardiner Inv. Co., 217 Fed. 350 (C. C. A. 1st, 1914), rehearing 
denied, 220 Fed. 297 (C. C. A. 1st, 1915), appeal dismissed, 239 U. S. 628 (1915); 
is one of the most interesting cases in this field. 
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often no indication of the true value of the corporate assets as re- 
placement value.’ Nor are tangible assets, past earnings, and 
other estimations based upon more or less tangible findings the 
only considerations to be had. The good will of the business may 
be a particularly valuable asset;‘“* the contracts and leases con- 
nected with the business, if any; the saving of freights due to the 
advantageous location of the properties; business connections in 
other parts of the country or abroad; the elimination of a com- 
petitor, and similar considerations are proper to be taken into 
account in determining the value of assets and indirectly the 
value of shares.‘° 

While it has been suggested that the primary test in case of 
sale, merger, or consolidation is a test of willing buyer-willing 
seller, it is obvious that the circumstances may somewhat qualify 
this requirement. Even the sale of the assets of a going concern 
may require some deviation from this principle as there may be 
circumstances which would legitimately permit or demand some 
concession in the price. The future of the business may be so 
uncertain that an attractive deduction may be made if necessary.*° 





77 The two are illustrated in Jackson Co. v. Gardiner Inv. Co., supra note 76. 
The majority stockholders of J company decided to sell the corporate assets to the 
N company for shares of stock in N company of the market value of $585,000, 
which stock was to be distributed to the shareholders of J company on the basis 
of 14 shares in N company for each share in J company. The market value of 
15 shares in N company was equal to the market value of one share in J com- 
pany, or $975. Arrangements were made so that dissenters might get cash for 
their shares at the rate of $975 per share if they desired. The market value of the 
assets (sales value) of J company, as represented by a share of stock, was $1174.94, 
and replacement value at the time of the sale was estimated at $2721.25. The 
court rightly rejected the contention that replacement value was the criterion and 
laid down abstractly a reasonable rule with reference to the power of the majority 
to establish the sales price of the assets, but it is necessary to stretch one’s sense 
of justice in order to agree with the concrete finding of the court that the dif- 
ference between the true value of the assets as expressed in value per share of 
$1174.94 and the value as established by the majority of $975 per share does not 
amount to proof of “ gross mismanagement.” 

78 See note 69, supra. See also Matter of Seaich, 170 App. Div. 686, 156 N. Y. 
Supp. 579 (1915), motion to dismiss appeal denied, 218 N. Y. 692, 113 N. E. 1066 
(1916), order aff'd, 219 N. Y. 634, 114 N. E. 1083 (1916); Von Au v. Magen- 
heimer, 126 App. Div. 257, 110 N. Y. Supp. 629 (1908), aff'd, 196 N. Y. 510, 
89 N. E. 1114 (1909). 

79 Donald v. American Smelting & Refining Co., 61 N. J. Eq. 458, 48 Atl. 786 
(1901). 

80 In Allied Chemical & Dye Corp. v. Steel & Tube Co., supra note 65, at 96, 
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There has been considerable controversy over the question of 
the power of the majority to determine the terms upon which the 
corporate property is to be sold or the terms upon which merger 
or consolidation will take place, and, as this has at least an indi- 
rect bearing on the problem at hand, it warrants consideration. 
Whether or not this power exists is an extremely important matter 
as it is quite as possible to force the minority into a new enter- 
prise by fixing an inadequate price or terms which would be more 
advantageous than to take the cash value of the stock.** There 
is no objection to a rule which permits the majority to determine 
the selling price or terms of merger or consolidation if each de- 
termination is open to question in a court and perfect good faith 
and honesty are required. But there are at least two reasons why 
the court should scrutinize closely the determination thus made 
and should not permit an arbitrary determination or entertain a 
loose construction of what the majority has done. The first is 
that the dissenting stockholder has a vital interest in the fairness 
of the terms so that he may make his choice on the basis of alterna- 
tive rights, either to continue as a stockholder or to acquire the 
value of his stock under the statutory provision. The second 


objection relates more to the influence which the setting of the 
selling price by the majority may have upon the appraisal of dis- 
senting shares. Under the usual statutory provisions the ade- 
quacy of what the dissenting stockholder is to receive for his 
shares is not to be determined by the sufficiency of the selling price 





the court said: “‘ These circumstances to my mind are such as to clearly point out 
that while the proposed sale was not a forced one, it was, nevertheless, made under 
such circumstances as would very legitimately permit of an attractive concession 
in price, if the same were necessary.” 

81 Jackson Co. v. Gardiner Inv. Co., supra note 76, is a clear illustration 
of this. The selling price of the assets was such that the dissenters were en- 
titled to $975 per share which was $200 less than the market value of the assets 
warranted. The court said that the sale was one which the majority had the 
power to make and that there was not present any fraud or irregularity, and that 
consequently a court of equity would not interfere “unless there be such in- 
adequacy of price as to amount to proof of gross mismanagement.” The court 
felt that the discrepancy was nothing more than an error of judgment which 
would not authorize a finding of gross mismanagement. Here, perhaps, a dis- 
tinction should be drawn between methods of valuation in cases involving fair 
value where assets are sold and those involving the determination of the fair value 
of the dissenters’ shares. However, there is perhaps as much of an argument the 
other way. 
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which, in turn, is not to be upset by the court unless there is fraud 
or such inadequacy in price as to indicate “ gross mismanage- 
ment.” ** The statute usually gives him the value or fair value of 
his shares, and that value rests upon a multitude of considera- 
tions which have been discussed. The value which the majority 
places upon the property may or may not coincide with the fair 
market value or fair value, and if it does not, there is no reason 
why the minority should be forced to take less. There is much 
reason for a rule permitting the majority to determine the selling 
price or the terms of merger or consolidation and then limiting 
the right to attack that determination within reasonable bounds. 
This idea is well expressed in Homer v. Crown Cork & Seal Co. as 
follows: 


“Unless acting ultra vires, illegally, or in bad faith, the directors of a 
corporation of the prescribed class have a statutory right to approve of 
a sale of all its assets as an entirety at a given price, and the stock- 
holders owning two-thirds of all the stock outstanding and entitled to 
vote may approve of such sale, and it will then be made. This is a 
property right of which the shareholders, while acting in good faith, 
may not be deprived, no matter the motives nor the folly and con- 
sequences of their action. . . . A sale so authorized is, however, sub- 
ject to the right of the dissentient minority to be paid, notwithstanding 
the sale price, the fair value of his stock.” ** 





82 However, there is an extremely close relationship, the writer believes, be- 
tween these two determinations. See note 63, supra. 

83 Supra note 63, at 84, 85, 141 Atl. at 434; cf. the unrestrained language of 
Bourquin, Dist. J., in Wall v. Anaconda Copper Mining Co., 216 Fed. 242, 243-44 
(D. Mont. 1914). 

“Complaint is made of the court’s refusal to allow the appellants to show, in 
support of their allegation of fraud, that the price offered was inadequate. Gross 
inadequacy of price is at times a badge of fraud in connection with a sale, but in a 
sale like this, made by one corporation to another, in accordance with the provi- 
sions of the Act of April 17, 1876, P. L. 30, inadequacy of price, standing alone, 
with nothing else to support the charge of fraud and collusion, is not in itself 
any evidence of fraud and is not sufficient to enjoin or set aside the sale. In the 
absence of fraud or collusion on the part of the majority stockholders, the minority 
stockholders of the St. Mary’s Brewing Company are not to be heard to complain 
of inadequacy of price, for they knew when they became stockholders that the 
board of directors of the company could, with the consent of a majority of the 
stockholders, sell for such price as they might in good faith agree to take for 
the corporate property. They knew that, as to this, they would at all times be com- 
pelled to bend to the will of the majority. There is no complaint that the elec- 
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If the power is exercised for the personal profit of the majority, 
or the minority is excluded from the consultation which results in 
the setting of the selling price or the terms of merger or consolida- 
tion, the contemplated action may be restrained or the deter- 
mination be set aside. The estimate of value, or the fixing of the 
terms, may not be arbitrary.** 

That there are no rock-bottom rules for the determination 
of the value of dissenters’ shares is obvious from what has gone 
before. That there are principles by which a fair valuation can 
be made, and the requirements of the statutes be met, is quite 
apparent. There is no doubt that there will arise in the future a 
body of law that will clarify the subject matter under discussion. 
The questions involved are rather economic than legal in char- 
acter. Accountants, appraisers, and economists should be invalu- 
able in the determination of future rules, if rules seem advisable, 
and of principles by which some uniformity can be obtained in 
valuation proceedings. The very nature of the business carried 
on by the corporation perhaps precludes the definiteness which 
seems desirable in the larger field of business law and particularly 


to the layman who expects certainty. A satisfactory solution can 
be attained only by establishing standards whose ultimate bases 
will rest upon principles of scientific valuation. Such standards 
can better be derived by consulting the business man, the banker, 
and the industrial engineer, than the jurist, legal scholar, or lawyer. 
Norman D. Lattin. 


CoLtEcE oF Law, Onto STATE UNIVERSITY. 





tion of the stockholders was irregularly held or that any statutory requirement 
in connection with the action of the board of directors or stockholders in agree- 
ing to sell was disregarded; and, therefore, upon a mere naked allegation of in- 
adequacy of price, the court below could not have entertained the appellants’ 
bill.” Brown, J., in Koehler v. St. Mary’s Brewing Co., 228 Pa. 648, 651-52, 
77 Atl. 1016, 1017 (1910). 

84 Mason v. Pewabic Mining Co., 133 U. S. 50 (1890) ; Ervin v. Oregon Ry. & 
Nav. Co., supra note 3. 

“ Can it ever be said to be fair, much less ‘ entirely fair,’ to the cestui que trust, 
to permit the trustee, where he is both the seller and purchaser of the trust 
property, to fix its value and compel the cestwi que trust to accept payment of 
such arbitrarily fixed value, not in money, but in trade?” Garrett v. Reid- 
Cashion Land & Cattle Co., supra note 1, at 271, 270 Pac. at 1053. 





) 
1 
1 
1 
y 
1 
S 
$ 


- = 
~ 


THE SUPREME COURT AT OCTOBER TERM, 1930 271 


THE BUSINESS OF THE SUPREME COURT AT 
OCTOBER TERM, 1930 


HE business of a tribunal so close to the nerve of contempo- 

raneous affairs as the Supreme Court seldom repeats the 
course of its movement from year to year. Its substantive issues, 
of course, reflect the shifting concerns of the day. But even its 
procedural modes — how business comes to the Court and the 
manner of its disposition — are not static. Occasionally, as in 
1925, the nature of the Court’s business is drastically modified 
by jurisdictional legislation. And it may take years for the full 
consequences of such a major change to become manifest. Even 
minor legislative changes, like the Acts of 1928,’ inject new ele- 
ments into the procedural process. Again, the Court’s control 
over the conduct of its business, either implementing new legisla- 
tion or acting wholly independently of legislation, may materially 
affect both the volume and conduct of its litigation. Of this, 
Rules 12 of the Supreme Court, effective July 1, 1928, and the 
recent Rules 464 and 704, effective October 1, 1930, are striking 
instances. Finally, since the character and disposition of its 
business is largely within the Court’s own keeping, changes in 





1 Act of Jan. 31, 1928, 45 Stat. 54; Act of April 26, 1928, 45 Strat. 466. See 
Frankfurter and Landis, The Supreme Court under the Judiciary Act of 1925 
(1928) 42 Harv. L. Rev. 1, 27-29. “ The sole result of the change made in the law 
by these two acts was one of name only. Instead of being known as ‘ writs of 
error,’ such proceedings are to be known as ‘ appeals.’” Robie v. Hart, Schaffner 
& Marx, 40 F.(2d) 871, 872 (C. C. A. 8th, 1930). Consistently with this view, it 
has been held that appeals in law cases must be prosecuted in the same manner as 
writs of error were theretofore. Ross v. White, 32 F.(2d) 750 (C. C. A. 6th, 1929), 
certiorari denied, 280 U. S. 584 (1929); Central Supply Co. v. Carter Clothing 
Corp., 35 F.(2d) 172 (C. C. A. 3d, 1929); Knowlton v. Seneca Engineering Co., 
36 F.(2d) 394 (W. D. N. Y. 1929); Robie v. Hart, Schaffner & Marx, supra; 
Hard & Rand v. Biston Coffee Co., 41 F.(2d) 625 (C. C. A. 8th, 1930); Rule 46, 
275 U. S. 630 (1928). So also the Acts have not altered the manner in which ap- 
peals in equity cases are to be obtained. Burns Bros. v. Cook Coal Co., 42 F.(2d) 
109 (C. C. A. 3d, 1930) ; Territory of Hawaii v. Gay, 52 F.(2d) 356 (C. C. A. oth, 
1931). The Second Circuit Court of Appeals in an effort to give the Acts some 
effect held that the rule in equity appeals which disregarded informal defects should 
be applied to “appeals” in law cases. Weinstein v. Black Diamond S. S. Corp., 
31 F.(2d) 519 (C. C. A. 2d, 1929). 
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personnel react on procedural ways as well as on substantive doc- 
trines. Such personal influences do not readily yield to statistical 
demonstration, for the resultant modifications may be subtle and 
creep in imperceptibly. But it is on the administrative side that 
the influence of a new Chief Justice makes itself especially felt. 
October Term, 1930, was the first term wholly under the guidance 
of Chief Justice Hughes. Also, unlike the previous term, a full 
bench was at work.? The new member, Mr. Justice Roberts, 
brought to the Court youthful vigor, wide experience in the fed- 
eral courts and disciplined ardor for the dispatch of judicial busi- 
ness. A critical estimate of the work of the present Court must 
reckon with these new personal factors. 


I 


At the last term, the Court was able to keep abreast of its 
docket although the volume of its business had increased. The 
total number of cases docketed was greater, more cases were 
disposed of, and fewer cases have been carried over to the present 
term, than at any time in recent history. Inasmuch as the nu- 


merical bulk of the Court’s business since 1925 consists of the 
denial of petitions for certiorari, a statistical comparison between 
the total number of cases disposed of during the present period 
and the aggregate dispositions in the decades preceding the Cir- 
cuit Court of Appeals Act, is misleading.* Prior to 1891, dis- 
position of a case involved a consideration of its issues and not, 
as in the denial of petitions for certiorari, merely a determination 





2 Mr. Chief Justice Taft did not sit after Dec. 9, 1929, and resigned on Feb. 3, 
1930. Mr. Chief Justice Hughes took his seat on Feb. 24, 1930. Mr. Justice 
Sanford died on March 8, 1930. Mr. Justice Roberts took his seat on June 2, 
1930, but did not participate in any of the work of the 1929 term. 281 U. S. iii 

3 The following figures, taken from the annual reports of the Attorney Gen- 
eral, give a comparison of the volume of business disposed of on the appellate 
docket: 


Term Cases Term Cases 
1885 440 1925 844 
1886 451 1926 885 
1887 414 1927 857 
1888 417 1928 822 


1889 458 1929 790 
1890 610 1930 893 
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TABLE I 
DISPOSITION OF CASES ON APPELLATE DOCKET 


Cases Disposed of by Full Opinion 





1926 1927 1928 1929 
Affirmed 108 66 73 
Reversed 95 67 


Dismissed * 

Certificate 

Transferred 

Miscellaneous t 10 


Total 214 1415 


Cases Disposed of Per Curiamt 


Affirmed 36 28 12 
Reversed II 10 12 





Dismissed 74 
Certificate I 
Transferred 3 
Miscellaneous Oo 


Total 125 


Total Dispositions With Consideration 





Affirmed 144 106 78 
Reversed 106 122 74 
Dismissed 81 81 76 
Certificate 8 7 5 
Transferred 6 — — 
Miscellaneous 3 II 5 
Total 348 327 238 





* Including petitions for certiorari dismissed by full opinion. 

+ Including partial affirmances, decisions on petitions for certiorari, on motions, 
etc. 

§ Excluding two cases originally remanded to the Court of Claims, in which 
the judgments were later revoked and the cases restored to the docket for recon- 
sideration (Nos. 571 and 576, Sup. Cr. J. June 3, 1920). 

+ Excluding petitions for certiorari disposed of per curiam. 
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that the case should not be considered. But on any basis of 
comparison the Court cleared its docket more than at any time 
during the last hundred years.* That is, justice was less delayed 
because cases were brought more quickly to determination after 
they reached the Court.° The Act of 1925 has made possible 
this great accomplishment by narrowly confining the necessary 
area of jurisdiction, leaving the regulation of the stream of litiga- 
tion, for the most part, to the Court’s own judgment. 

The 1930 term began with 173 cases left over from the previous 
term. There came to the Court 843 new cases.° Of the total, 
only 123 cases were undisposed of when the term closed.’ The 
Court heard all cases that were ready for argument up to May 4, 
1931. The cases carried over to the next term, with negligible 
exceptions, were granted certioraris or appeals too recently 
docketed to permit of argument upon the merits before the 
adjournment of the Court.* Instead of counsel pressing the 
Court to hear cases, the pressure is from the Court upon counsel 
to accelerate the pace in bringing cases to argument. These 
large gains in judicial administration have, of course, been made 
possible by conferring upon the Court wide discretion in determin- 
ing what cases are entitled to be reviewed. But no less a factor 
are powers inherent in every appellate tribunal. By automatically 
advancing the criminal cases on its docket for early hearing,’ by 
refusing to indulge counsel in continuances,”° by insisting on 
enlightening briefs,’ by treating argument as a means of elucidat- 





* Statistics of the earlier period are in large measure lacking, but one must 
go back to 1845, when 109 cases remained undisposed of upon the Supreme Court’s 
docket, to find a parallel to the present situation. See FRANKFURTER AND LANDIS, 
Tue BusINEss OF THE SUPREME CourT (1927) 50, n.165. 

5 “We are as nearly up to date in the hearing of cases on our docket as is 
practicable.” Chief Justice Hughes addressing the American Law Institute (1931) 
17 A. B.A. J. 363, 364. 

6 See Rep. Atr’y GEN. (1931). 7 See Table VI, infra. 

8 Of the 123 cases remaining on the docket, 69 had not been submitted to the 
Court in any way before June 1, 1931. Of the 54 cases which had been sub- 
mitted, in 38 the petition for certiorari had been granted, in 15 jurisdictional state- 
ments had been disposed of, and in one a certificate had been filed. 

® This practice was established by order of the Court on June 1, 1926. See 
(1925) Sup. Cr. J. 326. 

10 See the recommendations made in 1923 by the Conference of Senior Circuit 
Judges, in FRANKFURTER AND LANDIS, op. cit. supra note 4, at 248. 

11 Compare the action of the Court in Gilchrist v. Interborough Rapid Transit 
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ing issues and not as an oratorical privilege of counsel,’* by exact- 
ing from the lower federal courts, in cases coming from them to 
the Supreme Court, adequate initial consideration,’* by penalizing 
the bringing of frivolous appeals,** and by hostility to rehear- 
ings,*° the Supreme Court is demonstrating the extent to which 





Co., 279 U. S. 159 (1929). See Frankfurter and Landis, The Business of the Su- 
preme Court at October Term, 1928 (1929) 43 Harv. L. REv. 33, 56. 

12 The Supreme Court commonly exercises its privilege to decline to hear 
further argument where the case presents no issue worthy of extended oral argu- 
ment. See Frankfurter and Landis, supra note 11, at 36. 

13 See Frankfurter and Landis, The Business of the Supreme Court at October 
Term, 1929 (1930) 44 Harv. L. REv. 1, 23. 

14 Cf, Slaker v. O’Connor, 278 U. S. 188 (1929); Roe v. Kansas ex rel. Smith, 
278 U. S. 191 (1929) ; see Note (1929) 43 Harv. L. REv. 113. 

15 See FRANKFURTER AND LANDIS, op. cit. supra note 4, at viii. An occasional 
departure from this practice only serves to emphasize its wisdom. In Broad 
River Power Co. v. South Carolina, 281 U. S. 537 (1930), the Court dismissed 
a petition for certiorari that it had earlier granted (280 U. S. 551) on the 
ground that the judgment of the state court was adequately supported upon a 
non-federal ground. The Supreme Court of South Carolina had issued manda- 
mus against the petitioning Power Company directing it to resume the operation 
of an electric street railway system that had been consolidated with the Power 
Company. The state court held that though the books of the street railway 
company showed financial losses, it could be operated at a profit if properly 
managed; that there was a contractual duty upon the company to operate the 
street railway system; and that the power and light system and the street rail- 
way system were operated under a unified franchise so that the street railway 
could not be abandoned without an abandonment of the power plant. The Power 
Company contended before the Supreme Court that the railway was being oper- 
ated at a loss under a franchise distinct from the franchise of the Power Company, 
and that to compel the Power Company to continue the street railway operation 
would deprive it of property without due process of law. Finding that the state 
court was correct in its contention that the two franchises were not separable but 
single, the Supreme Court on May 19, 1930, dismissed the petition for certiorari. 
On Oct. 13, 1930, a rehearing was granted. 282 U. S. 795. One of the grounds 
urged by counsel for petitioner was their contention “that the haste’ with which 
they were compelled to prepare their case (due to the action of the Court in 
advancing the case for early argument) may have resulted in the facts and the 
Jaw not having been fully presented for the benefit of the Court... .” Petition 
for Rehearing, p. 6. Upon rehearing the Court adhered to its decision that the 
writ of certiorari be dismissed for want of jurisdiction. 282 U.S. 187 (1930). But 
there was a curious division as to the grounds for the second decision. Four Jus- 
tices (including the Chief Justice) adhered to the views expressed in the earlier 
opinion; the other four (Mr. Justice Roberts deeming hirnself disqualified from 
voting) accepted the findings of the state court that the Power Company “‘ did 
not make a bona fide effort to make the street railway business a success,’ but 
planned to discontinue it and pursued a course tending to depress the business 
and make it unremunerative,” and consequently found that the Power Company 
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TABLE II 


CouRTS FROM WHICH CASES CAME 


1926 1927 1928 

District CourTS 98 25 39 
Affirmed 47 16 16 
Reversed 28 6 16 
Dismissed 17 3 4 
Transferred 6 — 
Miscellaneous fo) 3 


Circuit Courts oF APPEALS 
Affirmed 
Reversed 
Dismissed 
Certificate 
Miscellaneous 


HicHeEst STATE CouRTS 
Affirmed 
Reversed 
Dismissed 
Miscellaneous 


Court oF APPEALS, DISTRICT 
oF COLUMBIA 


Affirmed 
Reversed 
Dismissed 
Certificate 
Miscellaneous 
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TABLE II (continued) 
1926 1927 1928 1929 
CourT oF CLAIMS 27 14 14 11 
Affirmed 21 
Reversed 
Dismissed 
Certificate 


Court or Customs APPEALS 


Affirmed 
Reversed 


PHILIPPINE SUPREME COURT 
Affirmed 
Reversed 
Dismissed 
Miscellaneous 


Total 


TABLE III 
EXTENT OF DISCRETIONARY REVIEW 
1926 1927 1928 
Obligatory Jurisdiction 260 166 149 


Discretionary Jurisdiction 88 161 89 
Total 348 327 238 


Obligatory Jurisdiction 74.7% 50.8% 
Discretionary Jurisdic- 
tion 25.3% 49.2% 
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judges can achieve a civilized judicial administration without the 
aid of legislation, merely by enforcing adequate professional 
standards. 

Only a Court that drives itself hard can make such rigorous de- 
mands from lower courts and the bar. The exacting nature of 
the Supreme Court’s work is not to be measured by the duration 
of its sittings. This has become increasingly true when the dis- 
position of certioraris accounts for so much of its business, and 
when so many of its cases involve complicated facts which have 
to be dug out of extensive records.*® Yet, the more time given to 
argument, the greater the pressure upon the available time for 
study and opinion-writing. In recent years there was a growing 





was “not in a position to maintain that enforced operation of the street railway 
system will be in contravention of rights secured by the due process clause of the 
Fourteenth Amendment.” Jd. at 192-93. In fact the reargument failed to disclose 
any issue that had not received consideration upon the initial argument. By plac- 
ing the old decision upon a ground that had already been canvassed but not 
adopted, the four Justices nullified the significance of the prior unanimous ruling. 
On the face of the record in this litigation, the case can not be viewed other than 
as a departure from the customary attitude of the Court towards petitions for 
rehearing. 

16 Fourteen cases decided last term by the Court presented records exceed- 
ing a thousand pages in length and long accompanying briefs. Standard Oil 
Co. v. United States, 283 U. S. 163 (1931), record 5097 pages, briefs 392 pages; 
DeForest Radio Co. v. General Elec. Co., 283 U. S. 664 (1931), record 4023 
pages, briefs 312 pages; Director of Lands of the Philippine Islands v. Villa- 
Abrille, 283 U. S. 785 (1931), record 2803 pages; Smith v. Illinois Bell Tel. Co., 
282 U. S. 133 (1930), record 2697 pages, briefs 474 pages; Paramount Famous 
Lasky Corp. v. United States, 282 U. S. 30 (1930), record 1922 pages, briefs 172 
pages; United States v. Utah, 283 U. S. 64 (1931), record 1851 pages, briefs 
548 pages; Saranac Automatic Machine Corp. v. Wirebounds Patents Co., 282 U.S. 
704 (1931), record 1809 pages, briefs 267 pages; American Fruit Growers v. 
Brogdex Co., 283 U. S. 1 (1931), record 1715 pages, briefs 350 pages; United 
States v. Beaumont, S. L. & W. Ry., 282 U.S. 74 (1930), record 1341 pages, briefs 
355 pages; Lektophone Corp. v. Rola Co., 282 U. S. 168 (1930), record 1327 
pages, briefs 296 pages; Broad River Power Co. v. South Carolina, 282 U. S. 187 
(1930), record 1129 pages, briefs 268 pages; Florida v. United States, 282 U. S. 
194 (1931), record 1046 pages, briefs 396 pages; Concrete Mixing Co. v. Storrie & 
Co., 282 U. S. 175 (1930), record 1033 pages, briefs 628 pages; Alabama v. United 
States, 282 U. S. 502 (1931), record 1029 pages, briefs 212 pages. These fourteen 
cases thus show a total of 28,822 pages of records and 4670 pages of briefs, or 4 
total of 33,492 pages. Twelve cases during last term presented records exceeding 
400 pages in length, totalling 7553 pages of records and 2749 pages of briefs, or in 
all 10,302 pages. For these figures we are indebted to Mr. Paul A. Freund, Re- 
search Fellow, Harvard Law School. 
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TABLE IV 
Mope or ARRIVAL 


1926 1927 1928 
District CouRTS 


Appeal 74 19 39 
Error 23 


Crrcurt Courts or APPEALS 
Appeal 13 
Error 4 
Certiorari 59 
Certificate 8 


HicHEsT STATE Courts 
Appeal 
Error 
Certiorari 16 


Court oF APPEALS, DISTRICT 
or COLUMBIA 


Appeal 
Error 
Certiorari 
Certificate 


Court oF CLAIMS 
Appeal 
Certiorari 
Certificate 


Court or Customs APPEALS 
Certiorari 


PHILIPPINE SUPREME CouRT 
Certiorari 3 3 5 


Total 348 327 238 





* Including four cases originally before the Court on certificate but in which 
the Court ordered the entire record to be transmitted to it. 





280 HARVARD LAW REVIEW 


tendency to reduce the weeks that the Court was in session.” 
Last term, under the new Chief Justice, that tendency was re- 
versed. At the 1929 term the Court was in session 13 weeks, and 
21 weeks in recess; last term the Court was in session 16 weeks 
and in recess 18. Naturally, more cases were heard, but also 
more opinions were written. 

We noted last year that the tendency to decide cases without 
opinions had been arrested.** A smaller fraction of cases were 
so disposed of at the last term. In the 1927 term the per curiams 
constituted thirty-six per cent of the adjudications, in 1928, forty- 
one per cent, in 1929, twenty-nine per cent, but last term only 
twenty-three per cent. This is clearly a healthy sign. Per 
curiam decisions, except in negligible instances, ought to be re- 
served for cases where there is want of jurisdiction. And such 
are the cases which do in fact evoke per curiams.® In dismissing 
these cases the Court is really burdened with tasks which the bar 
ought to spare it. Since the litigation before the Court is now 
conducted not by a specialized Supreme Court bar, the Court 
during the last few years has been engaged in educating inexpe- 
rienced lawyers in the mysteries of federal jurisdiction. If the 
Court’s time continues to be wasted by appeals that ought never 
to be brought, it will be amply justified in sharpening its admoni- 
tions to the bar by a freer use of its power to penalize ignorance 
regarding the jurisdiction of the Court by appropriate fine.” 
Without making litigation anything like the luxury for the rich 
that it is in England,** we may well draw upon English experience 
in discouraging unwarranted litigiousness. 





17 See Frankfurter and Landis, supra note 13, at 4. 

18 Jd. at 8. 

19 Of the 72 per curiams during the 1930 term, 50 dealt with dismissals. See 
Table I, supra. Of these 50 dismissals, 22 were dismissed “for want of a sub- 
stantial federal question,” 17 “ for the want of jurisdiction,” two “for want of a 
properly presented federal question,” one “ for want of a properly presented sub- 
stantial federal question,” four dismissed writs of certiorari on the ground that they 
had been improvidently granted, in two the appeals were dismissed without any 
statement of the reasons save the citation of authorities, and in two a brief state- 
ment without citation of authorities stated the reasons for the dismissal. 

20 See note 14, supra. 

21 See Goodhart, Costs (1929) 38 Yate L. J. 849, reprinted in GoopHART, 
Essays IN JURISPRUDENCE AND ComMMON Law (1931) 190; Mutiuns, In QuEST OF 
Justice (1931). 
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Insofar as per curiams are not dismissals for obvious lacks of 
jurisdiction but summary dispositions of legitimate contentions, 
they may fail of their purpose because they are too summary. 
Since the issues in controversy are not set forth in the per curiams, 
there should be an explicit reference to the prior decisions which 
render an opinion superfluous. If, in addition to disposing of the 
specific case, per curiams are to serve as guides, they must con- 
tain some indication, however brief, of the nature of the issues 
thereafter deemed to be settled.*” Last term discloses a notice- 
able improvement in the mechanics of per curiam formulation. 
Instead of disposing of specific cases by undiscriminating refer- 
ences to the general proposition that the existence of a substan- 
tial federal question is a prerequisite to the Court’s jurisdiction, 
it is becoming the practice to refer to past decisions which have 
settled a substantive doctrine and therefore, as a matter of juris- 





22 Numerous instances of the citation of per curiam decisions as precedents are 
collected in Frankfurter and Landis, supra note 13, at 10. During the last term 
the following per curiam decisions were cited in full opinions rendered by the 
Court: Ex parte Atlantic Coast Line R. R., 279 U. S. 822 (1929), in Stratton v. 
St. Louis S. W. Ry., 282 U. S. 10 (1930); Nebraska ex rel. Beatrice Creamery Co. 
v. Marsh, 282 U. S. 799 (1930), in Educational Films Corp. v. Ward, 282 U. S. 379 
(1931) ; Peoples Nat. Bank v. Board, 260 U.S. 702 (1922), in Educational Films 
Corp. v. Ward, supra; United States v. John Barth Co., 276 U.S. 606 (1928), in 
White v. Johnson, 282 U. S. 367 (1931) ; Howard v. Gypsy Oil Co., 247 U.S. 503 
(1918), and Large Oil Co. v. Howard, 248 U. S. 549 (1919), in Group No. 1 Oil 
Corp. v. Bass, 283 U. S. 279 (1931) ; United States v. Anchor Coal Co., 279 U. S. 
812 (1929), in Standard Oil Co. v. United States, 283 U. S. 163 (1931), and Hargis 
v. Bradford, 283 U. S. 781 (1931). The following per curiam decisions were cited 
by the Court in decisions that were also per curiam: Guaranty Trust Co. v. New 
York & Queens County Ry., 282 U.S. 803 (1930), in Western Land & Reclamation 
Co. v. Reclamation Board of California, 283 U. S. 798 (1931); Wall v. Bankers 
Life Co., 282 U. S. 808 (1930), in McKissick v. Talbot, 283 U. S. 782 (1931); 
Northern Cedar Co. v. Gloyd, 270 U. S. 625 (1926), in Walker v. Mensi, 283 U. S. 
791 (1931); Meffert v. Packer, 195 U. S. 625 (1904), in Brinkley v. Hassig, 282 
U. S. 800 (1930) ; Morgan v. Georgia, 281 U. S. 691 (1930), in Dunn v. Ohio, 
282 U. S. 801 (1930); United States ex rel. Claussen v. Curran, 276 U. S. 590 
(1928), in Matheus v. United States ex rel. Cunningham, 282 U. S. 802 (1930); 
Beaty v. Richardson, 276 U. S. 599 (1928), in Mead-Morrison Mfg. Co. v. Mar- 
chant, 282 U. S. 808 (1930), and Bain Peanut Co. v. Pinson, 282 U. S. 811 (1931); 
Wolfe v. Hurley, 283 U. S. 801 (1931), in New Orleans Land Co. v. Board of 
Levee Comm’rs, 283 U. S. 809 (1931). The per curiam decisions in King & Co. v. 
Horton, 276 U. S. 600 (1928), and Bank of Indianola v. Miller, 276 U. S. 605 
(1928), stock authorities for the dismissal of cases for want of a substantial federal 
question (see note 23, infra), were also cited seven times. 
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diction, preclude the re-opening of that particular issue.** The 
new practice, through the aid of Shepard’s Citations, enables the 
bar to trace the application which the Court has given to a doc- 
trine. But there still remains the difficulty of knowing what 
variants the new case presented but which the Court deemed 
legally irrelevant. The bar has not easy access, except in the 
great centers, to the records of the Supreme Court. The Reporter, 





23 Prior to the 1930 term the authorities normally cited for dismissing a case 
for want of a substantial federal question merely went to the general proposition 
that the lack of such a question authorized the Court to dismiss the case. They 
did not indicate why the question raised in the particular case was unsubstantial. 
Stock authorities were used. See Frankfurter and Landis, supra note 13, at 8, 
n.g9. During the 1930 term this practice was in large measure abandoned. Out 
of 22 dismissals for want of a substantial federal question, pertinent authorities 
were cited in all but six cases. The value of citing cases sharply in point is illus- 
trated during the 1930 term by the two cases of Guaranty Trust Co. v. New York 
& Queens County Ry., 282 U. S. 803 (1930), and Western Land & Reclamation Co. 
v. Reclamation Board of California, 283 U. S. 798 (1931). The per curiam dis- 
missal of the former for want of a substantial federal question cites authorities 
which give no clue as to the nature of the issue that the case presented. The 
per curiam dismissal of the latter for the same reason by citing the pertinent 
authority of Ennis Water Works v. City of Ennis, 233 U. S. 652 (1914), shows 
what the issue raised in the earlier case was and why it was unsubstantial. 

Too frequently, no-authorities are cited by the Court where a case is “ dismissed 
for the want of jurisdiction.” Various reasons may be responsible for such a dis- 
missal, so that the statement by itself gives no indication why the particular case 
lacked in the prerequisites for review. Occasionally the Court cites authorities for 
such a dismissal which illustrate why the Court lacked jurisdiction to review the 
case. This was done in five cases out of the 18 so dismissed. In Baker v. New 
Mexico, 282 U. S. 807 (1930), the authorities cited illustrated that the want of juris- 
diction was due to the fact that the federal claim had not been set up nor denied in 
the lower court. In Cox v. Colorado, 282 U. S. 807 (1930), the cases cited demon- 
strated that the Court lacked jurisdiction to pass upon the constitutionality of the 
statute under which the appellant had been convicted inasmuch as review was 
sought by habeas corpus which, under settled doctrine, permitted the Court to 
inquire only into the jurisdiction of the lower court to try the appellant. In 
Walker v. Mensi, 283 U. S. 791 (1931), and Leach v. California, 283 U. S. 808 
(1931), the authorities cited illustrated that the Court lacked jurisdiction to review 
these judgments inasmuch as they were not final judgments. In McKissick v. 
Talbot, 283 U. S. 782 (1931), the authorities cited illustrated that the issue was 
foreclosed as lacking in substance due to earlier decisions of the Court. The form 
of the per curiam dismissal in this case neatly illustrates that the formula “ dis- 
missed for the want of jurisdiction” of itself gives no clue as to why jurisdiction 
was lacking. That case and Wall v. Bankers Life Co., 282 U.S. 808 (1930), decided 
during the same term, involved the same issue. In both the Court declined to 
listen to further oral argument. But the latter case was dismissed “for want of 
a substantial federal question,” whereas McKissick v. Talbot upon the basis of the 
same authorities was “ dismissed for the want of jurisdiction.” 
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Mr. Knaebel, is now circumventing this difficulty by adding to 
the per curiam a citation to the opinion in the court below.” 
Rule 12 continues to prove its efficacy. It serves as a net for 
catching cases improperly sought to be reviewed. Of the 72 per 
curiam dispositions, 34 were dismissals under that Rule. How 
great a saving of the Court’s time has thereby been effected, with 
the resulting acceleration of dispatch in business, is reflected in 
the steady decrease in the number of cases in which the Court 
declined to hear further argument. This is, indeed, the chief 
function of Rule 12 — to avoid the waste incident even to trun- 
cated argument when on the face of the record the case is dis- 
entitled to be heard. In the 1927 term argument was stopped in 
46 cases.” Last term this happened in only 18 cases.** It would 
entail an intensive analysis of the records in per curiam cases to 
determine even with approximate accuracy the number of cases 
in which a rigorous application of Rule 12 would have avoided 
retention of the case for argument, and secured dismissal on the 





24 This practice was inaugurated during the 1928 term, beginning with 279 U. S. 
25 The following tabulation gives the total number of cases in which the Court 
declined to hear further argument, and the number of such cases that arose on 
appeal as against those coming up on certiorari. In this tabulation a group of 
cases argued together and raising the same issue is counted as one case. 
Term Total On Appeal 
1925 29 29 
1926 38 36 
1927 46 40 
1928 27 15 
1929 22 16 
1930 ' 18 15 


26 Of the 18 cases during the 1930 term in which the Court declined to hear 
further argument, 15 were cases before the Court on appeal. Of these 15, eight 
were affirmed (three by full opinion and five per curiam), and seven were dismissed 
per curiam. The cases are Wampler v. Lecompte, 282 U. S. 172 (1930); Cox v. 
Colorado, 282 U. S. 807 (1930) ; Mott v. United States, 283 U. S. 747 (1931) ; Wall 
v. Bankers Life Co., 282 U. S. 808 (1930); Weston v. Beaver-Remmers-Graham 
Co., 282 U. S. 809 (1930); Clark v. Maxwell, 282 U. S. 811 (1931); Graniteville 
Mfg. Co. v. Query, 283 U. S. 376 (1931) ; Northport Power & Light Co. v. Hartley, 
283 U. S. 568 (1931) ; McKissick v. Talbot, 283 U. S. 782 (1931); Director of 
Lands v. Villa-Abrille, 283 U. S. 785 (1931); United States v. Munson S. S. Line, 
283 U. S. 43 (1931); North Bend Stage Line v. Denney, 283 U. S. 786 (1931); 
Woodruff v. Los Angeles, 283 U. S. 787 (1931); Nekoosa Edwards Paper Co. v. 
R. R. Comm., 283 U. S. 787 (1931) ; Walker v. Mensi, 283 U. S. 791 (1931) ; Spur- 
ner v. Mitchell Irrigation District, 283 U. S. 796 (1931) ; Wolfe v. Hurley, 283 U. S. 
801 (1931) ; Brady v. United States, 283 U. S. 804 (1931). 
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TABLE V 
PETITIONS FOR CERTIORARI * 


1926 1927 1928 
Granted 117 102 99 
Denied 458 468 539 
Denied for Failure to File 
in Time 
Dismissed on Motion 
Dismissed per Stipulation 


Dismissed Pursuant to 
Rules of Court 


Denied for Lack of Juris- 
diction 


Revocation of Prior Grant 
of Writ 


Stricken from Files 
Total 


TABLE VI 
APPELLATE BusINESS FINALLY DisPposED OF 


1926 1927 1928 1929 


Cases Disposed of with 
Consideration 348 327 238 219 


Cases Disposed of without 
Consideration 67 32 20 13 19 


Petitions for Certiorari De- 
nied and Dismissed 469 485 550 559 567 


Total 884 844 808 791 893 





* Exclusive of appeals treated as petitions for certiorari under the provi- 
sions of the Act of Feb. 13, 1925, of petitions for certiorari disposed of by full opin- 
ion of the Court, of petitions for certiorari, when denied, filed in cases in which 
review by appeal was also sought, and of petitions for certiorari granted to enable 
reversal of a case without consideration. The disposition of these petitions has 
been excluded from this table in order to prevent duplication in the statistics. 
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basis of the jurisdictional statement required by Rule 12. But 
the evidence furnished by the Journal suffices to indicate tend- 
encies. It warrants the conclusion that a sharper attention by 
counsel to jurisdictional questions would expose lack of jurisdic- 
tion, in the technical sense, in cases where the Court now, after a 
necessarily rapid study of the record, finds probable jurisdiction 
or postpones judgment on jurisdiction until the hearing of the case 
on the merits.** Moreover there are cases within the purview of 
Rule 12 that the bar does not treat as within its language. There 
is no doubt that Rule 12 is frequently utilized in dismissing ap- 
peals, not for lack of jurisdiction in the conventional sense, but 
because issues raised by the record do not satisfy the Court’s 
criteria for substantiality.** The Court’s practice in such cases 
is equivocal. They are sometimes dismissed for want of a sub- 
stantial federal question, and at other times they are affirmed per 
curiam.”° ‘The opinion has heretofore been ventured that “ an ex- 
plicit reference in Rule 12 to substantiality of the issue as in 
itself an ingredient of jurisdiction, would prompt the bar to pre- 
occupy itself more with the legal quality of the questions pre- 
sented, and inhibit the too common tendency to take appeals as 
a matter of course.” *° 

Certioraris continue to increase. At the last term 726 peti- 
tions were submitted — an increase of 34 over the previous term, 
and almost 200 more than were dealt with during the 1925 term, 
the first term of the new jurisdictional dispensation. There was 
also a slight increase in the percentage of petitions granted over 
that in the previous term, and a decided increase compared with 





27 In all the seven appeals dismissed per curiam in which the Court declined 
to hear further argument, the Court had postponed consideration of the jurisdic- 
tional issues, under Rule 12, until hearing upon the merits. 

28 Of the 34 dismissals upon the jurisdictional statement, 18 were dismissed for 
want of a substantial federal question. 

29 The distinction is often difficult to draw between issues deemed well enough 
settled to permit affirmance per curiam, and issues so well settled as to permit dis- 
missal of a substantial federal question. Cf. Live Oak Ass’n v. Railroad Comm.., 
269 U. S. 354 (1926). A more rigorous application of Rule 12 would, therefore, 
eliminate from the docket without argument cases now disposed of by per curiam 
affirmance or dismissal, after partial argument. Of the 15 cases before the Court 
on appeal during the 1930 term, where the Court stopped further argument, 12 
would fall within this category. 

80 See Frankfurter and Landis, supra note 13, at 12. 
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TABLE VII 


SuByJECT MATTER OF PETITIONS FOR CERTIORARI 
DuRING 1930 TERM 


Denied 
Granted or Dismissed Total 


Admiralty 3 34 37 
Antitrust Laws I 7 8 


Bankruptcy 6 28 


Bill of Rights 


Commerce Clause 


1. Constitutionality of Federal Regula- 
tion 


2. Constitutionality of State Regulation 
3. Construction of Federal Regulation 
a. General 


b. Federal Employers’ Liability 
Act 


Common Law Topics 
Construction of Miscellaneous Statutes 
1. Federal 
2. State 
3. Territorial 2 


Crimes and Forfeitures * 28 





* Exclusive of cases under the Prohibition Acts. 
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TABLE VII (continued) 


Denied 
Granted or Dismissed Total 
Due Process and Equal Protection 


1. Regulation of Economic Enterprise 29 
2. Relating to Procedure 15 


3. Relating to Liberties of the Indi- 
vidual Citizen 


Full Faith and Credit 
Immigration and Naturalization 
Impairment of Contract 

Indians 


International Law 


Jurisdiction, Practice and Procedure 


1. Supreme Court 
2. Inferior Courts 


Land Laws 


National Banks 


Patents, Copyright and Trademarks 


Prohibition Acts 
Suits against Government 
Taxation 

1. Federal 


2. State 


Total 
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the 1928 term. The figures are 99 out of 587 in the 1928 term, 
133 out of 692 in the 1929 term, and 159 out of 726 in the 1930 
term; the respective percentages are fifteen per cent, nineteen 
per cent, and twenty-one per cent.** One must be wary of find- 
ing explanations for such trends where there are so many variables, 
It may, perhaps, be that the bar is attaining a better understand- 
ing of the issues that elicit the Court’s favorable action or is 
exercising more self-restraint in filing unmeritorious petitions. 
On the other hand, an important difference that lies on the surface 
in comparing conditions before and since the 1928 term, is the 
fact that by the end of that term the Court had very largely 
caught up with its arrears and was, therefore, consciously or un- 
consciously, more receptive to increase in its new business. 

The increase in certioraris and the discouragement of frivolous 
appeals are reflected in the mounting growth of discretionary as 
against obligatory jurisdiction. At the last term fifty-seven per 
cent of the adjudications was an exercise of discretionary juris- 
diction. This was an advance from fifty per cent at the pre- 
vious term, and from twenty-five per cent at the 1926 term. 
(Table III.) The reversal of the sources of the Court’s business, 
as between obligatory and discretionary, during the five year 
period which covers substantially the full life of the Judiciary 
Act of 1925, is perhaps the most significant single fact in the 
Court’s recent history. To it are traceable changes in the con- 
tent of the legal issues that come before the Court as well as in 
the means by which it succeeds in the effective disposition of its 
business. 

In defining the Court’s obligatory jurisdiction Congress has 
emphasized its character as a public law tribunal. So likewise are 
public law issues the dominant concern of the Court in moulding 
its discretionary jurisdiction. The subject matter of the peti- 
tions for certiorari (Table VII) and the fields of litigation in 
which opinions are written (Table IX), indicate how negligible 
is the function of the Supreme Court as a common-law tribunal. 
Out of 95 petitions for certiorari in common-law cases only 10 
were granted. Even if the conception of public law be confined 





81 For the earlier years the percentages are 1927, 17%; 1926, 20%; 1925, 18%; 
1924, 15%. 
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within the narrowest limits, only a small fraction of the Court’s 
business will be found to involve questions which affect pre- 
dominantly only private interests. 

It is therefore to be expected that the Government itself, either 
directly or through its functionaries, is the chief litigant before 
the Court. Out of the 726 petitions for certiorari, 310 were gov- 
ernment business. The Government was petitioner in 61 cases. 
In 47 cases its petitions were granted. Petitions were sought 
against it in 249 cases and granted in only 59 cases, and in only 
10 of these did the Government oppose granting of the writ. The 
Government thus continues to be a much more successful peti- 
tioner than those who oppose it, as well as those who invoke the 
Court’s discretion in non-government litigation.**? The explana- 
tion for this, as has been heretofore indicated,** lies in the dis- 
ciplined responsibility and the skilful experience of the Solicitor 
General in deciding when determinations by the Circuit Courts 
of Appeals merit further consideration by the Supreme Court.** 


2 


The steady gain of the Court’s discretionary over its obliga- 
tory business has important reactions upon the relations to the 
two systems of courts—state and federal — whence its busi- 
ness is derived. For more than a hundred years the range of obli- 
gatory review over state court judgments remained substantially 
the same.** The Act of 1916 was the first restriction upon this 





82 Thus the Government’s percentage of petitions for certiorari granted is 77% 
as compared with the general average of 21%. So also petitions for certiorari were 
granted against Government opposition in only 4% of the cases in which such 
petitions were submitted. 88 See Frankfurter and Landis, supra note 13, at 18. 

84 The success of the Government on certiorari is largely due to the severe 
pruning process that takes place before a petition is submitted. “ During the past 
fiscal year applications for certiorari were authorized in 46 cases out of 319 con- 
sidered, as compared with 27 authorized out of 217 considered during the pre- 
ceding year. Of the 46 cases in which certiorari was authorized, the writ was 
granted in 33 cases and denied in 11; in two cases applications were still pending at 
the time this report was written. During the same period the question whether 
appeal should be taken to the Circuit Courts of Appeals or to the Court of Appeals 
of the District of Columbia was considered in 903 cases as compared with 511 
during the preceding fiscal year. Appeals were authorized in 228 cases.” Rep. 
Atr’y GEN. (1931) 20. 

85 The twenty-fifth section of the Act of Sept. 24, 1789, 1 Stat. 73, 85, which 
defined the scope of review by the Supreme Court over state courts, remained un- 
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TABLE VIII 
DISTRIBUTION OF OPINIONS 


Opinions of the Court 





1926 1927 1928 1929 
Taft * 31 23 18t 5 
Hughes * a — -- 14 
Holmes 25 218 17 20 
Van Devanter 10 8 4 9 
McReynolds 23 22 12 14 
Brandeis 23 24 13 16 
Sutherland 20 9 15 14 
Butler 21 22 19 19 
Sanford# 16 22 12 6 
Stone 30 24 19 17 
Roberts # — a — — 
Total 199 175 129 134 
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Concurring Opinions 





Taft * 
Hughes * 
Holmes 

Van Devanter 
McReynolds 
Brandeis 
Sutherland 
Butler 
Sanford # 
Stone 
Roberts # 


Total 
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Dissenting Opinions 





Taft * 

Hughes * 

Holmes 

Van Devanter 

McReynolds fe) 
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* Mr. Chief Justice Taft did not sit after Dec. 9, 1929, and resigned on Feb. 3, 
1930. On Feb. 24, 1930, Charles Evans Hughes began his service as Chief Justice. 

~ Excluding one opinion later withdrawn. 

§ Including the opinion of four Justices in a divided Court. 


=] 





THE SUPREME COURT AT OCTOBER TERM, 1930 291 


TABLE VIII (continued) 


1926 1927 1928 1929 1930 
Brandeis 8 2 ° 
Sutherland I 
Butler ° 
Sanford # fe) 
Stone 6 
Roberts # — 


Total 13 


Total Opinions Delivered 





Taft * 31 23 
Hughes * _ — 
Holmes 28 

Van Devanter fe) 8 
McReynolds 27 25 
Brandeis 34 34 
Sutherland 22 10 
Butler 23 25 
Sanford # 17 22 
Stone 35 30 
Roberts # — —_ 


Total 227 208 


Dissenting Votes 


Taft * 2 fe) 
Hughes * — _ 
Holmes 

Van Devanter 

McReynolds 

Brandeis 

Sutherland 

Butler 

Sanford # 

Stone 

Roberts # — 


Total 69 82 
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# Mr. Justice Sanford died on March 8, 1930. On June 2, 1930, Mr. Justice 
Roberts took his seat on the Court. 
+ Including one “ opinion dubitante.” 
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traditional duty to review state adjudication,** upon which the Act 
of 1925 made still deeper inroads.** The extensive curtailment in 
the types of cases which could be brought to the Court as a matter 
of right has been, on the whole,** intensified by the Court’s own 
rigorous application of the Congressional delimitation of obliga- 
tory jurisdiction. Thus, Rule 12 has served the Court predomi- 
nantly as a dyke against appeals from state courts. Of the 34 
cases dismissed under Rule 12 for want of jurisdiction 32 cases 
came from the state courts and two from the federal courts.*® And 





changed until the Act of Feb. 5, 1867, § 2, 14 Stat. 385. This act re-enacted the 
old section with the omission of the clause restricting the Supreme Court’s ex- 
amination of the state court’s findings to errors involving federal rights. The 
Court, however, in Murdock v. City of Memphis, 20 Wall. 590 (U. S. 1875), re- 
fused to regard this change as an authorization to extend its review to all questions 
below. See FRANKFURTER AND LANDIS, op. cit. supra note 4, at 66, n.35, 189-90. 
The Act of Dec. 23, 1914, 38 STAT. 790, increased the Supreme Court’s power of 
reviewing, by certiorari, the judgments of state courts to cases where the federal 
claim was sustained instead of denied by the state court. Jd. at 191-98. 

86 The Act of Sept. 6, 1916, 39 Strat. 726, restricted writs of error from state 
courts to cases where the validity of a treaty or statute of, or an authority exer- 
cised under, the United States was drawn in question and the decision was against 
its validity, and to cases where the validity of a statute of, or an authority exer- 
cised under, any state on the ground of its repugnance to the Constitution, treaties 
or laws of the United States was drawn in question and the decision was in favor 
of its validity. All other cases were reviewable only by certiorari. Id. at 211-13. 

87 The Act of Feb. 13, 1925, 43 Strat. 936, further amending Jupic1at CopE 
§ 237, eliminated from review by writ of error attacks upon the validity of an 
“ authority ” exercised under the United States or any state, thus abolishing the 
distinction theretofore taken between illegitimate authorities and illegitimate exer- 
cises of authority. Jd. at 265. 

88 Two exceptions to the general tendency of contracting the Supreme Court’s 
obligatory review over state courts are to be noted. In Dahnke-Walker Co. v. 
Bondurant, 257 U.S. 282 (1921), the Supreme Court needlessly burdened its docket 
by allowing challenges to the unconstitutional application of a state statute, as dis- 
tinguished from attacks upon its validity, to be a basis for review by writ of error. 
In King Mfg. Co. v. City Council of Augusta, 277 U. S. 100 (1928), the Court 
again burdened its docket by treating municipal ordinances as state “ statutes,” 
thereby permitting challenges as to the validity of such ordinances to come before 
the Court by writ of error instead of by certiorari. See Frankfurter and Landis, 
supra note 1, at 25. 

8° The following tabular statement shows the incidence of Rule 12 upon state, 
as distinguished from federal, court litigation: 

1928 1929 1930 
Total appeals dismissed 36 34 
Appeals from state courts 29 
Appeals from district courts 
Appeals from circuit courts of appeals 
Appeals from Court of Claims 
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whatever may be the operating causes, as a matter of statistics 
the Court appears to be much tighter in the exercise of its discre- 
tionary jurisdiction over state courts than when passing upon 
petitions for certiorari in cases coming from the lower federal 
courts. Of the 611 petitions for certiorari in federal court cases 
137, being twenty-three per cent, were granted as against 22, 
or eighteen per cent, of the 128 petitions in those from the state 
courts.*® Moreover, for a variety of reasons litigation in recent 
years increasingly seeks the federal courts. The Government as 
a litigant naturally sues in its own courts; when the Government 
permits itself to be sued, the forum must be a federal court; suits 
against officials of the Government are normally brought in the 
federal courts or removed thereto; the growing importance of 
claims arising either under the federal specialties or due to the 
increase in the body of federal legislation add to the stream of 
federal litigation; finally, one of the parties even in merely private 
suits is likely to take advantage of the opportunities of diversity 
jurisdiction to bring his suit in, or to remove it to a federal court. 

The modes by which Congress distributes “ the judicial power ” 
of the United States, the administration of such legislation by the 
Court, the changing subject matter of litigation and the procedural 
preferences of litigants, combine to make the business of the Su- 
preme Court predominantly that of reviewing the work not of 





It is also not without significance that only one of the appeals from the lower fed- 
eral courts was dismissed under Rule 12 for “ want of a substantial federal ques- 
tion.” Sambor v. Philadelphia Rapid Transit Co., 278 U. S. 572 (1928). 
40 The following table shows the number of petitions for certiorari granted to 
the lower federal courts and those granted to the state courts: 
1925 1926 1927 1928 1929 1930 
Lower federal courts ... 68 gI 82 80 118 137 
State courts 26 20 19 15 22 


The ratio of petitions for certiorari from the state courts to such petitions from the 
federal courts has remained substantially constant during the six terms since the 
Act of 1925 has been in effect. But a decline has taken place in the percentage of 
petitions for certiorari from the state courts that have been granted, as compared 
with grants of such petitions from the lower federal courts. 
1925 1926 1927 1928 1929 1930 
Percentage of certioraris from state 
courts granted to total number 
granted 
Percentage of certioraris from state 
courts granted to total number of 
petitions from state courts 
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TABLE IX 


SuByecT MATTER oF OPINIONS 


1926 1927 1928 
Admiralty 7 7 
Antitrust Laws 13 3 
Bankruptcy I 5 


Bill of Rights (other than 
Due Process) 


Commerce Clause 


1. Constitutionality of Fed- 
eral Regulation 


2. Constitutionality of State 
Regulation 


3. Construction of Federal 
Regulation 
a. General 
b. Federal Employers’ 
Liability Act 


Common Law Topics 


Construction of Miscellane- 
ous Statutes 


1. Federal 
2. State 


3. Territorial 
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TABLE IX (continued) 


1926 1927 1928 1929 


Due Process and Equal Pro- 
tection 


1. Regulation of Economic 
Enterprise 21 


2. Relating to Procedure 


3. Relating to Liberties of 
the Individual Citizen 


Impairment of Contract 
Indians 
International Law 


Jurisdiction, Practice and 
Procedure 


1. Supreme Court 
2. Inferior Courts 


Land Laws 


Patents, Copyright and 
Trademarks 


Prohibition Acts 
Separation of Powers 


Suits Against Government 


Suits by States 


Taxation 


1. Federal 
2. State 


3. Territorial 


Total 
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state courts but of tribunals within the federal judicial hierarchy. 
This trend is statistically revealed upon the Court’s docket. For 
the 1924 term, which preceded the effective operation of the Ju- 
diciary Act of 1925, there were 100 obligatory reviews from the 
state courts as against 190 from the federal courts; last term 71 
from the state courts and 60 from the federal courts.** For the 
1924 term, of the cases disposed of by the Court on writ of 
certiorari, 14 were from the state courts and 44 from the federal 
courts; last term, in the same class of cases, 10 were from the 
state courts and 166 from the federal courts.: The outstanding 
fact in the contemporary business of the Court is the share ab- 
sorbed by certiorari to courts within the federal judicial system. 

With the creation of the circuit courts of appeals and diversion 
to them of appellate business from the Supreme Court, the federal 
judicial system was modified not a little from a scattered congeries 
of circuit and district courts, loosely related to the Supreme Court, 
into a regional system of courts grouped into circuits, bound to- 
gether much more tightly than theretofore by the Supreme Court’s 
appellate control. Indeed, prior to 1925 the range of obligatory 
review imposed upon the Supreme Court burdened that Court’s 
docket with cases neither of intrinsic importance nor of ultimate 
significance to federal judicial administration. As to cases in 
which the circuit courts of appeals had normally the last word, 
certiorari was always open to the Supreme Court for controlling 
the lower courts also in matters of procedure. But the pressure 
of obligatory review interfered with desired freedom in its exercise. 

The drastic restriction of obligatory jurisdiction by the Act of 
1925 saves the Court from cases not significant for its larger func- 
tions. Instead, the judicious use of certiorari enables the Court 





41 The following tabulation shows the ratio of business from the state courts 
and from the lower federal courts: 
1924 1925 1926 1927 1928 1929 1930 
State courts: 
Obligatory 75 108 125 98 68 71 
Discretionary 25 16 35 25 20 10 
I0oo)6124. «160~—Ss«d123 88 81 
Federal courts: 
Obligatory 207 152 41 51 42 60 
Discretionary 37 72 126 64 89 6: 166 
244 224 +%&r67 115 131 226 
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to review cases arising within the federal judicial system that 
raise questions of serious import to the general administration of 
federal law. The announced grounds in Rule 38 for the grant 
of certiorari reflect these considerations. Lack of uniformity be- 
tween the decisions of the circuit courts of appeals, adjudications 
upon state law in conflict with applicable state decisions, failure 
to recognize authorities of the Supreme Court, or departure “ from 
the accepted and usual course of judicial proceeding ” — these 
“special and important reasons ”’ for review by certiorari ** — 
have regard more to the operation of the federal judicial system as 
such than to the merits of the isolated case. 

The resolution of conflicts between the circuit courts of appeals 
constitutes the major portion of the Court’s business on certiorari 
from the federal courts. Its incidence is most heavily seen in the 
fields of tax litigation, which since 1913 has enormously increased. 
Tax cases have become the largest single item on the Court’s 
docket.** Though differences between the circuits in the inter- 
pretation of revenue legislation is the chief cause for their 
presence,** not infrequently tax cases also raise questions of 





2 Paragraph 5(b), 275 U.S. 624. 

3 See Tables VII, IX, supra. 

44 In the following tax cases decided during the 1930 term and which were be- 
fore the Court on writ of certiorari, conflict between the various circuits was urged 
as the ground for taking jurisdiction to review the case. Crooks v. Harrelson, 
282 U. S. 55 (1930); Aluminum Castings Co. v. Routzahn, 282 U. S. 92 (1930); 
Stange v. United States, 282 U. S. 270 (1931); Aiken v. Burnet, 282 U. S. 277 
(1931); Brown & Sons Lumber Co. v. Burnet, 282 U. S. 283 (1931); Burnet v. 
Chicago Ry. Equipment Co., 282 U. S. 295 (1931); Graham & Foster v. Goodcell, 
282 U. S. 409 (1931) (nine cases) ; Magee v. United States, 282 U. S. 432 (1931); 
Mascot Oil Co. v. United States, 282 U. S. 434 (1931) (three cases); Burnet v. 
Willingham Loan & Trust Co., 282 U. S. 437 (1931) ; United States v. Swift & Co., 
282 U. S. 468 (1931); United States v. Boston Buick Co., 282 U. S. 476 (1931) 
(two cases); Pottstown Iron Co. v. United States, 282 U. S. 479 (1931); Roy & 
Titcomb v. United States, 282 U. S. 811 (1931); United States v. Wells, 283 U. S. 
102 (1931) ; Eckert v. Burnet, 283 U. S. 140 (1931); Burnet v. Houston, 283 U. S. 
223 (1931); Burnet v. Henry, 283 U.S. 229 (1931) ; Burnet v. Porter, 283 U.S. 230 
(1931) ; United States v. Felt & Tarrant Mfg. Co., 283 U.S. 269 (1931); Group 
No. 1 Oil Corp. v. Bass, 283 U. S. 279 (1931); Burnet v. Logan, 283 U. S. 404 
(1931) (two cases); Nash-Breyer Motor Co. v. Burnet, 283 U. S. 483 (1931); 
McCaughn v. Hershey Chocolate Co., 283 U. S. 488 (1931) (sixteen cases); Phil- 
lips v. Commissioner of Int. Rev., 283 U.S. 589 (1931) ; Burnet v. Northern Trust 
Co., 283 U. S. 782 (1931) ; Morsman v. Burnet, 283 U. S. 783 (1931) ; McCormick 
v. Burnet, 283 U. S. 784 (1931). In Roberts Sash & Door Co. v. United States, 
282 U. S. 812, 829 (1931), and Duquesne Steel Foundry Co. v. Burnet, 282 U. S. 
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intrinsic administrative importance in the collection of the 
nation’s revenue.*® In reviewing such cases the Supreme Court 
acts to anticipate conflicts that might otherwise be engendered 
in the lower courts. In the other federal specialties, such as 
bankruptcy and patents, want of uniformity below is commonly 
the occasion for granting certiorari.*® But while the Court’s staple 
business is the determination of issues of federal public law, it is 
not unmindful of its function as the ultimate authority for de- 
claring and maintaining standards of judicial administration 
within the federal hierarchy. 

A desire to promote the tighter articulation of the federal ju- 





830 (1930), 283 U. S. 799 (1931), the Court first denied the petition for certiorari, 
but upon a showing that a conflict in decisions had appeared since the denial, a 
petition for rehearing was granted, the order denying the petition for writ of 
certiorari was vacated and the petition granted. See also 282 U. S. 838, 878 (1930). 
In one of the nine cases decided together with Graham v. Goodcell, supra, no hear- 
ing had been had in the Circuit Court of Appeals for the First Circuit when the writ 
of certiorari was granted. Eastern Equities Corp. v. United States, 282 U.S. 415 n. 
(1931). 

45 Cf, Fawcus Machine Co. v. United States, 282 U. S. 375 (1931); United 
States v. Michel, 282 U. S. 656 (1931); Burnet v. Whitehouse, 283 U. S. 148 
(1931); Klein v. United States, 283 U. S. 231 (1931); Bonwit Teller & Co. v. 
United States, 283 U. S. 258 (1931) ; New York Life Ins. Co. v. Bowers, 283 U. S. 
242 (1931); Burnet v. Thompson Oil & Gas Co., 283 U.S. 301 (1931). In the fol- 
lowing tax cases constitutional issues were involved. Willcuts 'v. Bunn, 282 U. S. 
216 (1931) ; Denman v. Slayton, 282 U. S. 514 (1931); Milliken v. United States, 
283 U. S. 15 (1931). A series of cases involved important applications of earlier 
Supreme Court precedents: Gambrinus Brewery Co. v. Anderson, 282 U. S. 638 
(1931); Burnet v. National Industrial Alcohol Co., 282 U. S. 646 (1931) ; Burnet 
v. Niagara Falls Brewing Co., 282 U. S. 648 (1931). A series of cases involving the 
relationship of the institution of community property to the application of the in- 
come tax acts arose upon certificate: Poe v. Seaborn, 282 U. S. 101 (1930); 
Goodell v. Koch, 282 U. S. 118 (1930) ; Hopkins v. Bacon, 282 U.S. 122 (1930); 
Bender v. Pfaff, 282 U. S. 127 (1930). See also Indian Motorcycle Co. v. United 
States, 283 U.S. 570 (1931). 

46 Cf. Powers-Kennedy Contracting Corp. v. Concrete Mixing & Conveying 
Co., 282 U. S. 175 (1930) (two cases); Ensten v. Simon, Ascher & Co., 282 U. S. 
445 (1931); Saranac Automatic Machine Corp. v. Wirebounds Patent Co., 282 
U. S. 704 (1931); American Fruit Growers v. Brogdex Co., 283 U. S. 1 (1931); 
Smith v. Springdale Amusement Park, 283 U.S. 121 (1931); Smith v. Magic City 
Kennel Club, 282 U. S. 784 (1931), dealing with patents, and Maynard v. Elliott, 
283 U.S. 273 (1931) (four cases), dealing with bankruptcy. Of the seven patents 
whose validity was contested during the 1930 term, it is significant that in none of 
these cases was the validity of the patent sustained. See also Carbice Corp. of Am. 
v. American Patents Development Co., 283 U. S. 420 (1931) ; DeForest Radio Co. 
v. General Elec. Co., 283 U. S. 664 (1931). 
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dicial system dominated Chief Justice Taft’s sponsorship *’ of 
the Act of 1922, which brought into existence the Conference of 
Senior Circuit Judges.** The annual meetings of this Conference 
are not merely opportunities for pooling the experience of autono- 
mous courts. The business coming before the Supreme Court 
enables the Chief Justice to obtain a national view of federal 
judicial administration. This experience, coupled with his power 
to deploy the federal judicial force, enables the Chief Justice to 
secure through the Conference the adoption of effective pro- 
cedural standards in all the federal courts.*® Thus the Confer- 
ence, as an authoritative organ of the federal judicial system, is 
evolving into a rules committee for the federal bench and, within 
the limits of its sphere of action, into a federal ministry of justice.” 

Besides this instrument for the maintenance of standards of 
federal judicial administration, there exists also the technical rule- 
making power of the Court. Its recent exercise, in the promulga- 
tion of Admiralty Rule 464 and Equity Rule 704, exemplifies its 
resources for the promotion of uniform and efficient procedure and 
practice within the system.” The use of certiorari is a further 





47 For the part played by Chief Justice Taft in securing the passage of the 
Act of 1922, see Address of Chief Justice Hughes, (1930) Sup. Cr. J. 355; FRANK- 
FURTER AND LANDIS, OP. cit. supra note 4, at 228, 235. 

48 Act of Sept. 14, 1922, 42 STaT. 837. See FRANKFURTER AND LANDIS, Op. cit. 
supra note 4, c. 6. 

49 Td. 

50 “ The conference also took into consideration the appropriate development of 
its own work as an effective agency for the improvement of the administration of 
justice in the Federal courts. In order to avoid any question as to the scope of the 
authority which Congress intended to confer upon the conference as such, the con- 
ference thinks it advisable that there should be an amendment of the statute which 
created it. .. . The conference has resolved to request the Attorney General to 
urge such change in the statute as shall authorize the conference to recommend to 
the Congress, from time to time, such changes in statutory law affecting the juris- 
diction, practice, evidence, and procedure of and in the different district courts and 
circuit courts of appeals as may to the conference seem desirable.” Reports of the 
Conference for 1930, in Rep. Att’y Gen. (1930) 8. This recommendation was re- 
peated in the Report of the Conference for 1931. Rep. Atr’y GEN. (1931) 12. 
See also Address of Chief Justice Hughes before the American Law Institute (1931) 
17 A.B. A. J. 363. 

51 Equity Rule 70} has been interpreted by the lower courts as being complied 
with by the rendition of an opinion that fully sets forth the facts of the case. 
Lewys v. O'Neill, 49 F.(2d) 603 (S. D. N. Y. 1931); Briggs v. United States, 45 
F.(2d) 479 (C. C. A. 6th, 1930); Graniteville Mfg. Co. v. Query, 44 F.(2d) 64 
(E. D. S. C. 1930), aff'd, 283 U. S. 376 (1931); cf. Board of Public Util. Comm’rs 
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means for effecting the same object. Questions of evidence and 
procedure are normally outside the Court’s concern. But occa- 
sions are presented where enunciation of a rule or rebuke to a 
practice has the effect of setting standards and checking lax ad- 
ministration. To accomplish such desired ends, the Court finds 
certiorari a ready means.** This watchfulness of the Supreme 





v. Elizabethtown Water Co., 43 F.(2d) 478 (C. C. A. 3d, 1930). In a number of 
cases district courts have expressly suggested to counsel that they present proposed 
special findings of fact and conclusions of law not specifically contained in the 
opinion or decree. Posselius v. City of Detroit, 44 F.(2d) 395 (E. D. Mich. S. D. 
1930); Western Elec. Co. v. Kersten Radio Equipment, 44 F.(2d) 644 (W. D. 
Mich. S. D. 1930); Gates Rubber Co. v. Goodrich Rubber Co., 45 F.(2d) 652 
(D. Colo. 1930); Metropolitan Device Corp. v. American Casting & Mfg. Corp., 
46 F.(2d) 509 (E. D. N. Y. 1931). The Supreme Court in State Board of Tax 
Comm’rs v. Jackson, 283 U. S. 527, 533 (1931), has indicated that compliance with 
the Rule is a matter of necessity: “The District Court failed to make findings of 
fact and law as now required by Equity Rule 704, but contented itself with a 
partial summary of the facts and certain general conclusions of law. Had the rule 
been in force at the time of the trial, we should feel constrained to remand the 
case with directions to make such findings.” To comply with the requirements of 
Admiralty Rule 464, the practice has developed of permitting counsel to present 
proposed findings of fact and conclusions of law for submission to the court, if the 
opinion is deemed an inadequate compliance with the requirements of the rule. 
The El Sol, 45 F.(2d) 852 (S. D. N. Y. 1930) ; The Asfalto, 45 F.(2d) 857 (S. D. 
N. Y. 1930); The Cullen No. 32, 45 F.(2d) 859 (S. D. N. Y. 1930) ; The Neptune, 
49 F.(2d) 283 (E. D. N. Y. 1930); Humble Oil & Refining Co. v. Lloyd Royal 
Belge Societe Anonyme, 49 F.(2d) 286 (E. D. N. Y. 1931) ; The Domira, 49 F.(2d) 
324 (E. D. N. Y. 1931) ; Newtown Creek Towing Co. v. City of New York, 49 
F.(2d) 475 (E. D. N. Y. 1931); Pillsbury Flour Mills Co. v. Becker S. S. Co., 
49 F.(2d) 648 (W. D. N. Y. 1931) ; The New Zealand, 49 F.(2d) 781 (E. D.N. Y. 
1931); The Margaret Murray, 49 F.(2d) 812 (E. D. N. Y. 1931); The Jumping 
Jack, 49 F.(2d) 912 (E. D. N. Y. 1931); Royal Mail Steam Packet Co. v. Com- 
panhia De Navegacao Lloyd Brasileiro, 50 F.(2d) 207 (E. D. N. Y. 1931). 

52 The 1930 term produced several striking instances of this concern with prac- 
tice and procedure in the lower federal courts. In Alford v. United States, 282 
U.S. 687 (1931), the Court refused to sanction an unduly narrow exercise of discre- 
tion in cross-examination for impeaching the credibility of Government witnesses. 
In Aldridge v. United States, 283 U. S. 308 (1931), the Court reversed a crimi- 
nal case because the accused, a negro about to be tried for the murder of a white 
man, was refused permission to inquire of the jurors on their voir dire whether 
they had any racial prejudice that would prevent them from rendering an impar- 
tial verdict. At the present term, in United States v. Murdock, 52 Sup. Ct. 63 
(U. S. 1931), the Court, after having disposed of the case upon the specific ground 
which gave rise to the review under the Criminal Appeals Act, proceeded to censure 
the practice of permitting the filing of special pleas for questions that can be met on 
the general issue: “ We are of opinion that leave to file the plea should have been 
withheld. . .. After demurrer — not shown by the record to have been disposed 
of —and motions for a bill of particulars and to suppress evidence which were 
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Court extends also to close surveillance over the relations between 
state and federal courts. Unwarranted assumptions of federal 
jurisdiction,” or the injection of a federal court into a controversy 
already in gremio legis of a state court ™ will lead the Supreme 
Court to take jurisdiction. Alertness in the exercise of discretion- 
ary review in cases within these procedural categories, tend toward 
the abandonment of slipshod and improper practices at nisi prius, 
and make for achieving a unified federal judicial system under 
the guidance and leadership of the Supreme Court. 


3- 


The plethora of tax litigation vividly reveals the extent to 
which the Supreme Court is concerned with the intricacies of 
the legislative process. It discloses no less how inadequate is the 
traditional technique of the ordinary appellate litigation for the 
chief work of the Supreme Court. Argument trom general prin- 
ciples, applications and refinements of prior decisions, the sig- 
nificance of human testimony — these constitute the training of 
lawyers and the resources which they bring to the aid of courts. 
But legislation is specific and concrete, grows out of individual 





denied, a plea of not guilty was entered. The case should then have been tried 
without further form or ceremony. . .. A special plea in bar is appropriate where 
defendant claims former acquittal, former conviction or pardon ... but there is 
no warrant for its use to single out for determination in advance of trial matters 
of defense either on questions of law or fact. That such a practice is inconsistent 
with prompt and effective administration of the law and is likely to result in nu- 
merous hearings, waste of courts’ time and unnecessary delays is well illustrated 
by the record in this case. The indictment was returned January 23, 1930, the 
judgment before us was entered more than a year later, and it seems certain that 
more than two years will have elapsed after indictment before the case can be 
reached for trial.” 52 Sup. Ct. at 65. For other types of such cases, see Go-Bart 
Importing Co. v. Gowen, 282 U. S. 344 (1931) ; Gasoline Products Co. v. Champlin 
Refining Co., 283 U. S. 494 (1931) ; Gunning v. Cooley, 281 U. S. 90 (1930) ; New 
York Cent. R. R. v. Johnson, 279 U. S. 310 (1929); Fairbanks, Morse & Co. v. 
American Valve & Meter Co., 276 U. S. 305 (1928); Olmstead v. United States, 
277 U. S. 438 (1928); Barber Asphalt Paving Co. v. Standard Asphalt & Rubber 
Co., 275 U. S. 372 (1928) ; Kercheval v. United States, 274 U. S. 220 (1927); Wan 
v. United States, 266 U. S. 1 (1924); Burdeau v. McDowell, 256 U. S. 465 (1921); 
Horning v. District of Columbia, 254 U.S. 135 (1920). 

58 Cf. Henrietta Mills v. Rutherford County, 281 U. S. 121 (1930) ; Mecom v. 
Fitzsimmons Drilling Co., decided Nov. 23, 1931. 

54 Cf. Langnes v. Green, 282 U. S. 531 (1931). 
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circumstances and relates to definite ends, howsoever much it 
may be derived from a broader philosophy or be expressive of a 
new orientation. Indispensable to judicial construction and re- 
view of legislation is an exploration of all that is relevant to a full 
comprehension of that dynamic process of which the language of a 
statute is merely the surface formulation. Therefore it becomes 
necessary to seek light from all the elaborate stages which precede 
the formal enactment of a measure — the occasions which stimu- 
lated legislative proposals, the recommendations in which the need 
for legislation was urged, the technical legislative process from the 
introduction of a bill to its final passage, with all the windings 
in committee, on the floor and in conference. But a statute may 
also be merely one in a related series of enactments © or part of 
a legislative movement transcending the bounds of a particular 
jurisdiction.” Its genealogy is thus often essential for discovering 
the meaning of a law or weighing its constitutionality. These are 
not new considerations in the judicial attitude toward legislation. 
They have been relevant ever since the famous resolutions of 
Lord Coke’s day.” But the general hostility toward legislation 


in the nineteenth century attenuated their application, and sub- 
stituted a sterile mechanical technique of interpretation.” 
The heavy volume of legislation now coming to the Supreme 





55 Cf. Prussian v. United States, 282 U. S. 675 (1931); Interstate Transit, Inc. 
v. Lindsey, 283 U.S. 183 (1931). 

56 Cf, Milliken v. United States, 283 U.S. 15, 22 (1931) ; Missouri Pac. R. R. v. 
Norwood, 283 U. S. 249, 256( 1931). 

57 “ And it was resolved by them [the Barons of the Exchequer], that for the 
sure and true interpretation of all statutes in general (be they penal or beneficial, 
restrictive or enlarging of the common law), four things are to be discerned and 
considered: — 

1st. What was the common law before the making of the act. 

2nd. What was the mischief and defect for which the common law did not 
provide. 

3rd. What remedy the parliament hath resolved and appointed to cure the dis- 
ease of the commonwealth. 

And, 4th. The true reason and remedy; and then the office of all the judges is 
always to make such construction as shall repress the mischief, and advance the 
remedy, and to suppress subtle inventions and evasions for continuance of the 
mischief, and pro privato commodo, and to add force and life to the cure and 
remedy, according to the true intent of the makers of the act pro bono publico.” 
Heydon’s Case, 3 Co. 7b (1584). 

58 See Pound, Common Law and Legislation (1908) 21 Harv. L. REv. 383. 
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Court has again engendered realization that a statute is an organ- 
ism which derives life from its appropriate environment. Since 
legislation dealing with modern economic enterprise is so compli- 
cated in its details, the statutory aids to which resort must be had 
are much more subtle and extensive than seventeenth century 
legislation demanded. As to tax cases, it is plain that meaning and 
validity depend upon an elaborate exegesis of the legislative proc- 
ess which formulated the contested provisions. Revenue meas- 
ures, it becomes relevant to remember, are the product of expert 
draftsmanship.*° While modified from year to year, they are bits 
of a complicated mosaic, and the parts must be fitted within the 
whole. In Treasury statements, committee reports and Congres- 
sional debates, must be found the meaning of formulas that are 
embedded in the language of the statute for accommodating the 
conflicting interests, but which do not yield their meaning to a 
surface reading.” Moreover, new legislation may implicate old 


administration. And so, construction of statutes or judgment 
upon their validity involves a close scrutiny of their administrative 





59 The Court in tax cases places considerable emphasis upon changes made in the 
evolution of a measure from its introduction to final passage. Cf. Graham & Foster 
v. Goodcell, 282 U. S. 409, 418, n. 6 (1931) ; Gambrinus Brewery Co. v. Anderson, 
282 U. S. 638, 643-44 (1931); cf. Jewell-LaSalle Realty Co. v. Buck, 283 U. S. 202, 
207,n. 5 (1931). The Court also regards the failure of Congress to amend the law 
in accordance with Treasury recommendations as significant in establishing a Con- 
gressional intent that interpretations given to the existing legislation should control. 
Poe v. Seaborn, 282 U. S. 101, 114-15 (1930); cf. Buck v. Jewell-LaSalle Realty 
Co., 283 U. S. 191, 199, n. 6, 201, n. 10 (1931) ; Jewell-LaSalle Realty Co. v. Buck, 
supra, at 208, n. 6. The adoption of a judicial interpretation by Congress in one 
situation and its failure to adopt it in another parallel situation, carries a sugges- 
tion of intentional differentiation of the two situations. Burnet v. Thompson Oil 
& Gas Co., 283 U. S. 301, 307 (1931). See Lee, The Office of the Legislative 
Counsel (1929) 29 Cox. L. Rev. 381. 

60 References to Treasury statements, committee and conference reports, state- 
ments made by committee chairmen upon the floor of the House or Senate abound 
in tax cases. The material is employed to illustrate the purpose of particular pro- 
visions, or assumptions as to the nature and incidence of a tax, or to illustrate that 
the interpretation adopted does not run counter to specific aims of proponents of 
the statute. Aluminum Castings Co. v. Routzahn, 282 U.S. 92, 98 (1930) ; Brown 
& Sons v. Burnet, 282 U. S. 283, 289, n. 7 (1931); Graham & Foster v. Goodcell, 
supra note 59; United States v. Michel, 282 U. S. 656, 659 (1931); Nash-Breyer 
Motor Co. v. Burnet, 283 U. S. 483, 486 (1931); Indian Motorcycle Co. v. 
United States, 283 U.S. 570, 574 (1931); Phillips v. Commissioner, 283 U. S. 589, 
594 (1931) ; cf. McCaughn v. Hershey Chocolate Co., 283 U. S. 488, 493 (1931); 
Arizona vy. California, 283 U. S. 423, 454 (1931). 
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history as well. Treasury rulings and regulations and decisions of 
the United States Board of Tax Appeals often constitute the why 
of legislation.** Again they may help to resolve ambiguities and 
sometimes even to control interpretation.” Similar considerations 
govern the Supreme Court’s review of orders under legislation like 
the Interstate Commerce Acts, where the primary task of statutory 
construction is committed to important administrative agencies.” 

Last term’s reports bear rich testimony to the lively preoccupa- 
tion of the Court with the complicated factors implicit in legisla- 
tion. Decisions on construction and constitutionality are less and 
less confined merely to the literary aspects of legislative texts or 
the application of accepted but vague constitutional generalities. 
Thus in Willcuts v. Bunn, resistance was made to an income 
tax levied by the United States, insofar as it included profits 
derived from the sale of municipal bonds, based upon the now 
frequent claim of immunity of state instrumentalities from federal 
taxation. Such a situation is but a phase of one of the most in- 
tricate and immediately practical problems of contemporary 
statesmanship. It involves nothing less than wise adjustment 
of the demands that can be made by the nation and the states 
upon the common fund of the national wealth. The simple 
formula of Marshall’s days, whereby the nation and states must 
not impede their respective governmental functioning, is too in- 
adequate a solvent for the much more subtle interplay of interests 
between states and nation in modern economic society. Govern- 
ment bonds or state bonds as such have no inherent immunity. 
The state governments and the United States Government have 
protection. When therefore a taxpayer claims the immunity which 
he derives through the state or the nation, it becomes necessary 
to explore the relation of the claim to the governmental interest 
which alone justifies it. This is precisely what the Court did in 
Willcuts v. Bunn. Dealings in governmental securities can give 
rise to immunity from taxation only if the taxing government 





61 See Graham & Foster v. Goodcell, 282 U.S. 409, 417 (1931). 

62 Gambrinus Brewery Co. v. Anderson, 282 U. S. 638, 644 (1931); Indian 
Motorcycle Co. v. United States, 283 U.S. 570, 574 (1931). 

68 Cf. Louisville & Nashville R. R. v. United States, 282 U. S. 740 (1931) ; and 
Grand Trunk Western Ry. v. United States, 252 U.S. 112 (1920). And see United 
States v. Midwest Oil Co., 236 U.S. 459, 472 (1915). 

64 282 U.S. 216 (1931). 
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thereby burdens the borrowing power of the issuing government. 
But such a burden, in the language of the Chief Justice, must 
be “real, not imaginary; substantial not negligible.” Instead 
of making a fiscal matter of such practical importance depend 
upon dialectic conjectures, the Court turned to the history of 
legislation and long established practice by the federal govern- 
ment and the states in order to ascertain whether “a tax on the 
profits of the sales of their securities ” is “a burden on their power 
to borrow money.”® Turning to such criteria, ascertained 
through legislative and administrative practice, the Court found 
no “ warrant for implying a constitutional restriction to defeat 
the tax.” °° 

As doctrine, there is nothing new in the avowal of a need for 
concreteness in passing judgment upon the legislative judgment. 
But perhaps last term marks a more sedulous attention to its 
observance. Certainly the procedure followed by the Court in 
O’Gorman & Young v. Hartford Fire Ins. Co., if regularly ob- 
served, will affect not a little the fate of legislation. If insisted 
upon, it will compel the bar to argue questions of legislative valid- 
ity in the perspective of the circumstances which gave rise to a 
particular statute. In the O’Gorman case, after argument, leave 
was given to counsel to file a brief setting forth the legislative 
history of the New Jersey statute therein challenged. Upon 
the reargument, counsel for the appellant were unable to sustain 
the burden cast upon them to show that the statute was unrelated 
to existing conditions in New Jersey. 


“The statute here questioned deals with a subject clearly within 
the scope of the police power. We are asked to declare it void on the 
ground that the specific method of regulation prescribed is unreasonable 
and hence deprives the plaintiff of due process of law. As underlying 
questions of fact may condition the constitutionality of legislation of 
this character, the presumption of constitutionality must prevail in the 
absence of some factual foundation of record for overthrowing the 
statute.” °° 


usec 





65 “ There is, however, an outstanding fact, more important than any possible 
conjecture. ... The history of income tax legislation is persuasive, if not con- 
trolling, upon the question of practical effect.” Jd. at 232, 234. 

86 Td. at 234. 

87 282 U.S. 251 (1931). 

88 See (1929) Sup. Cr. J. 263. 69 282 U.S. at 257-58 (1931). 
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Briefs and arguments of counsel will have to adjust themselves 
to such an attitude on the part of the Court in dealing with legisla- 
tion. The bar has not been trained for such a task. Students 
today leave the law schools singularly innocent of, if indeed not 
hostile to, the legislative aspects of law. But competence to deal 
with legislation as part of the professional equipment of lawyers 
can be expected only if legal education will systematically concern 
itself with the characteristics and implications of the legislative 
process. 

Felix Frankfurter! 
James M. Landis. 


Harvarp LAw ScHOOL. 





a 


n —_- = ss Oo SOOO Oe POR. oe 


CRIMES KNOWN TO THE POLICE 


CRIMES KNOWN TO THE POLICE— 
AN INDEX OF CRIME? 


sem years it has been customary for popular and scientific 
writers on crime to lament both the inadequacy of criminal 
statistics in the United States* and the surprising difference which 
such statistics as existed showed between the amount of crime in 
the United States and in England and Canada.’ 

The statistics of prisoners in American penal institutions col- 
lected by the Bureau of the Census * are fully the equal of the 
best prison statistics to be found in foreign countries, but other 
branches of criminal statistics in this country are far inferior to 
their English and European counterparts. While in England, in 
the principal British colonies, and in many continental countries 
the appropriate bureau of the central government collects and 
publishes annually in a single volume statistics of persons arrested 


and prosecuted before the courts as well as of crimes known to 
the police, no similar statistics exist for the United States. Crimi- 
nal court statistics are collected and printed in the United States 
for the trial courts of general jurisdiction of more than half the 
states and for the municipal courts of many of the most important 





1 Moley, The Collection of Criminal Statistics in the United States (1928) 26 
Micu. L. Rev. 747; Ropinson, History AND ORGANIZATION OF CRIMINAL STATISTICS 
IN THE UNITED STATES (1911). Many other good articles are to be found in the 
JourNAL OF CRIMINAL Law, particularly vol. 1, at 417; vol. 2, at 568; id., at 877; 
vol. 4, at 175; vol. 8, at 16; vol. 12, at 514; id., at 518. 

2 Mead, Police Statistics (1929) 146 THe ANNALS 74-95; Ellis, The Story of 
Our National Dishonor (July 20, 1929) Literary DicEst 22; Fosdick, in CrmmmNaL 
Justice In CLEVELAND (1922) pt. 1, c. 1; KAVANAGH, THE CRIMINAL AND His ALLIES 
(1928) c. 1; Abbott, Recent Statistics Relating to Crime in Chicago (1922) 13 
J. Crim. L. 329; Goebel, Jr., The Prevalence of Crime in the United States and 
its Extent Compared with that in the Leading European States (1913) 3 J. Crm. 
L. 754. 

3 PRISONERS: 1923 (1926) and THE PrRISONER’s ANTECEDENTS (1929) are the 
two volumes tabulating the wealth of statistical information collected in the last 
decennial census, that of 1923, of prisoners in city, county, state and federal penal 
institutions. An annual census on a more modest scale is made of prisoners in 
state and federal prisons and reformatories. The latest volume is entitled PRIsoNnERS 
IN STATE AND FEDERAL PRISONS AND REFORMATORIES: 1927 (1931). 
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cities.‘ Unfortunately, these statistics are not centrally compiled 
and published. Thus to obtain even a reasonably complete set, 
one must secure and examine several hundred volumes containing 
figures compiled in varying ways on different bases. Before 1930, 
police statistics of crimes known to the police existed only in a 
few cities.” 

Since American criminal statistics were for the most part either 
nonexistent or unavailable, all comparisons between crime in the 
United States and in England, Canada, and other countries were 
necessarily mere guesses. At best, they were based on reports 
of conditions in but a small portion of this country; often only of 
a single city. Névertheless, these comparisons were made in large 
numbers both by popular writers and by persons who ought to 
have known better. 

In one way, the fact that the federal Bureau of the Census was 
not collecting statistics of crimes known to the police facilitated 
comparisons between the amount of crime in American cities and 
in those of foreign countries. Statistical reports published by the 
Bureau of the Census ° contain introductions explaining how the 
figures are collected and what their uses and limitations are. 
Statistical reports published by city police departments, on the 
contrary, are always silent on such matters. Thus an amateur 
criminologist could compare the number of robberies and bur- 
glaries in two cities without ever suspecting that similarity of lan- 
guage hid variety of content. He might never guess, for example, 
that the small number of arrests for robbery in Maine’ or for 





/ 

4 Report on Criminal Statistics in 1 NATIONAL COMMISSION ON LAW OBSERV- 
ANCE AND ENFORCEMENT Reports (1931) 58-72. 738. '¢.'2: 

6 For discriminating introductions in reports dealing with prison statistics, see 
U. S. Bureau of the Census; Prisoners: 1923 (1926); PRISONERS IN STATE AND 
FEDERAL PRISONS AND REFORMATORIES: 1927 (1931) ; THE PRISONER’s ANTECEDENTS 
(1929). The 1929-30 Rep. Att’y Gen. oF Marne, by Hon. Clement F. Robinson, 
is a report of judicial statistics containing an introduction explaining the source, 
limitations, etc., of the statistics presented. 

7 Hon. Clement F. Robinson, Attorney General of Maine, in response to an 
inquiry as to why there were so few prosecutions for robbery, wrote that it was 
a common practice for county attorneys to prosecute for both assault and larceny 
instead of for robbery. He said this was done both to make conviction surer and 
so that the defendant could be sentenced on one count and have a conviction on 
the other count hanging over his head to secure his good behavior when he got 
out of prison. An examination of the returns of prosecutions sent by the county 
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drunkenness in Chicago * was due to the fact that these offenses 
are prosecuted under other names. 

In 1930, due to the efforts of the Bureau of Municipal Research, 
the International Association of Chiefs of Police, and the federal 
Department of Justice, there were collected on a national scale 
for the first time statistics of crimes known to the police.®° These 
statistics are not obtained by the United States Department of 
Justice by virtue of state or federal laws requiring city police 
departments to send in such figures, but merely as the voluntary 
offering of the chiefs of police of various cities. The Bureau of 
Municipal Research and the International Association of Chiefs 
of Police not only devised instructions and model forms for record- 
ing crimes known to the police, but in addition succeeded in per- 
suading the chiefs of police of most of the important cities to 
send in the desired figures.*® In this way monthly reports were 
obtained from each of the first nine cities in the United States, 
except New York, and by December 1930 from eighty-three 
per cent of the cities over 25,000."* These figures do not cover 
all offenses, but only the most serious; that is, felonious homicide, 
rape, robbery, aggravated assault, burglary, and larceny.” 





attorneys to the Attorney General in 1929 and 1930 showed this practice to be 
very common. 

8 Drunkenness in public is a crime in Illinois. See Inz. Rev. Stat. (Cahill, 
1929) c. 38, § 172. The Annual Reports of the Municipal Court of Chicago for the 
years 1925-28 show no drunkenness cases, but the number of disorderly conduct 
cases is so great as to make it evident that many of the persons charged with dis- 
orderly conduct must have been intoxicated. See id. at 170. 

® These statistics are published monthly in a pamphlet entitled: UNirorm 
Crrme Reports. From January to July 1930 they were published by the Inter- 
national Association of Chiefs of Police and from August on by the Bureau of 
Investigation, United States Department of Justice. 

10 Several preliminary reports were issued. The final report is entitled: Unt- 
rormM CRIME ReEporTING—A CoMPLETE MANUAL FOR POLICE (1929). This 
volume is not to be confused with Unrrorm Crime Reports, the monthly 
pamphlets containing statistics of crimes known to the police. UNirorM CRIME 
Reportinc sets forth, among other things, an excellent plan for police records. 

11 ; Untrrorm Crime Reports (Dec. 1930) no. 5, at 2. 

12 Unrrorm CrrME REPORTING 24, 25, lists all offenses under 22 crime classifica- 
tions: 7 in part 1 and 15 in part 2. The classifications in part 1, those given above 
in the text of this article, are to be used in reporting major offenses for publication 
in Unrrorm Crime Reports. Felonious homicide is divided into “ murder and 
non-negligent manslaughter” and “manslaughter by negligence.” Larceny ex- 
clusive of auto theft is divided into “$50 and over in value” and “ under $50 in 
value.” Burglary includes breaking and entering. 
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One would naturally expect that figures voluntarily supplied 
by police departments of cities all over the United States would 
contain many serious errors and be far from comparable as be- 
tween different cities. This would be particularly likely to be 
true in the first year of their collection. However, the United 
States Department of Justice vouches for the accuracy and com- 
parability of the figures. It publishes them in a monthly pam- 
phlet entitled Uniform Crime Reports, which states in the first 
two issues that these figures of the number of major felonies 
known to the police “ provide an index to the volume, geographic 
distribution, and periodic fluctuation of these crimes” ** and are 
based on “ comparable monthly crime returns.” ** 

One way to substantiate or disprove the statement of the De- 
partment of Justice that the figures obtained from different cities 
are really comparable is to examine the figures themselves and see 
whether the differences they disclose between the crime rates of 
various cities are consistent with the other knowledge we possess 
concerning the conditions of crime, law enforcement, and the like 
in the United States. Any one or more of the six offenses included 
in Uniform Crime Reports could be selected for such an examina- 
tion. Though for various reasons burglary and robbery have 
been chosen,** an examination of the figures for the other offenses 
was made to be sure that similar results would have been obtained 





13 y UnrroRM CRIME Reports (Aug. 1930) no. 1, at 2. 

14 Jd, (Sept. 1930) no. 2, at 3. 

15 If the figures in Un1rorm Crime Reports are to be used for comparison, 
the number of available offense groups is 6. Two, felonious homicide and rape, 
are unavailable because too few cases occur to eliminate from statistical com- 


_ parisons variations due to small numbers. Further, the practices in different 


parts of the country regarding charges in cases of auto accidents resulting in 
death and of statutory rape differ widely. Aggravated assault can not be used both 
because of the smallness of the numbers involved and because comparison with 
statistics of prosecutions and convictions is impossible in localities where court 
statistics do not separate aggravated assaults from others. Larceny is not avail- 
able because the police division of larceny into under $50 and $50 and over is 
not in many states the distinction between petit and grand larceny. Besides, the 
number of larceny prosecutions is so great in a city of any considerable size that 
the labor involved in checking over the larceny cases would be prohibitive. Hence 
court figures could not be obtained as a favor from courts or police departments 
not now tabulating them. In addition to being the only offenses left, robbery and 
burglary have some advantages for statistical comparisons. Prosecutions for these 
offenses are numerous but not too numerous. They are important enough not to 
be neglected, nor to receive routine handling. 


SwVrPrarH fe a PS 
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had they been chosen. Though figures on both burglary and rob- 
bery are given, those on burglary are much more trustworthy for 
comparative purposes. The practice in some parts of the country 
of using assault and larceny as a substitute for robbery and the 
practical impossibility of ascertaining where and to what extent 
that practice exists, mitigate heavily against the value of com- 
parative figures on robbery. Further, it is probable that the very 
general substitution in England and Scotland of prosecutions for 
larceny in place of those for robbery makes a comparison of Eng- 
lish and Scotch statistics on robbery with those of the United 
States utterly misleading.*® 

The statistical table in the appendix shows the number of bur- 
glaries and robberies known to the police and the number of ar- 
rests and convictions for these offenses per 100,000 of population 
in the leading cities of the United States during 1930, and of Eng- 
land and Canada during the last year for which figures are avail- 
able. This table shows several surprising things. One is the 
immense and inexplicable difference in the number of burglaries 





16 English and Scotch criminal statistics indicate a fair amount of burglary, 
but almost no robbery. For example, the Crry or Giascow Porice: CRIMINAL 
Returns, for the years 1924 to 1929 inclusive, show that Glasgow in 1929 had 
more burglaries known to the police than any American city over 500,000 except’ 
San Francisco; but that there were only 27 robberies with arrests in 7 cases in 
1924, 29 with arrests in 6 cases in 1925, 61 with arrests in 12 cases in 1926, 22 
with arrests in 3 cases in 1927, and no robberies and no arrests in 1928 and 1929. 
Now, of course, it is possible that the inhabitants of England and Scotland and 
the foreign sailors visiting their ports commit many burglaries but practically no 
robberies. It seems much more likely, however, that the practice prevailing in 
parts of the United States of prosecuting robbery cases as larceny has become 
well-nigh universal in England and Scotland. This could easily and logically be 
done, because § 30 of the Larceny Act, 1916, 6 & 7 Gero. V, c. 50, provides: 
“Every person who with menaces or by force demands of any person anything 
capable of being stolen with intent to steal the same shall be guilty of felony and 
on conviction thereof liable to penal servitude for any term not exceeding five 
years.” This punishment is far more consonant with the ideas of English judges 
as to proper length of sentences of imprisonment than those provided for robbery; 
that is, penal servitude for life or for any term not exceeding 14 years depending 
upon the circumstances. In all of England in 1928 there were imposed only 1 
sentence to penal servitude for over 10 years and 32 for between 5 and 10 years. 
Thus there would seem to be no advantage, except in very unusual cases, in 
charging a defendant with robbery rather than with demanding with menaces. 
As almost every robbery is also a demanding with menaces, what would be re- 
ported as a robbery in most of the United States is probably usually reported by 
the police in England and Scotland as a demanding with menaces, that is, a larceny. 
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and robberies known to the police per 100,000 of population in 
different cities of the United States.* 

The extreme variations in burglary are between New York ** and 
Newark; Newark reports 24 times as many burglaries per 100,000 
of population as New York. Variations of between 5 and 10 times 
exist between a large number of cities. The extreme variations in 
robbery are between Miami on the one hand and Lowell and Fall 
' River on the other; the former city reports over 300 times as many 
as the latter two. Chicago reports over 12 times as many as New 
York and 5 times as many as Boston or Philadelphia, but less than 
half as many as Miami. 

These variations can not be accounted for by differences in 
geography, state laws, social and economic conditions, or size of 
police forces. Taking our illustrations from burglary, because it 
is our most reliable index, it is easy to see that none of the above 
factors explain the huge differences evident in the figures. Geog- 
raphy is not the explanation, because, though in general more 
burglaries are reported in Rocky Mountain and Pacific Coast 
cities than elsewhere, nevertheless some of the highest cities are 
in the East, and cities close together may show very different 
rates. Allusion has already been made to the fact that New York 
and Newark are at the bottom and top of the list of American 
cities. The twin cities of St. Paul and Minneapolis are another 
illustration, the latter reporting nearly 5 times as many burglaries 
per 100,000 of population as the former. 

Differences in state laws and practices are no more successful 
in explaining these dissimilarities, because some of the greatest 





17 This paper deals only with cities with over 100,000 inhabitants, but similar 
inexplicable differences exist in the smaller cities and towns. 

18 The New York City Police Department does not send in monthly figures for 
inclusion in Untrorm Crime Reports, but it issues an annual report showing 
crimes known to the police, arrests, and convictions. The figures for crimes known 
to the police in New York City used in this article are taken from the report for 
the year 1930. The offenses listed in the New York report are roughly similar to 
those in Unrrorm Crrue Reports. There is no reason to believe that New York 
City is using a system of reporting materially different from that employed by the 
cities included in Untrorm Crre Reports. The comparison made in the New 
York Report for 1929, of New York crime figures, with those of cities employing 
the system of reporting recommended in Untrorm Crrme Reportine, shows that 
the New York City Police Department considers its figures comparable with those 
of other cities. 
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differences exist between cities in the same state. Norfolk has 4 
times as many burglaries as Richmond; Toledo 7 times as many 
as Akron; Somerville 8 times as many as Springfield; and Newark 
15 times as many as Jersey City. 

The variations in the figures are not due to social and economic 
distinctions between cities, since great differences occur in similar 
cities such as the seaports of Boston and San Francisco,”* or Nor- 
folk and Fall River; while very unlike cities may show like rates, 
witness Indianapolis and Miami, Los Angeles and Columbus, or 
Chicago and Lowell. 

Discrepancies in the size of the police force per unit of popula- 
tion furnish no better explanation. Cities with large police forces 
like Boston, St. Louis, Newark, and Jersey City may have either 
much or little crime known to the police. Cities with small police 
forces may show a large number of burglaries and many arrests, 
as Houston and Kansas City, Kansas; or a large number of 
burglaries and few arrests as Salt Lake City and El Paso; or even 
asmall amount of burglary and few arrests, as Akron and St. Paul. 

Not only do the number of burglaries and robberies known to 
the police vary enormously from city to city, but they are not 
consistent with statistics of arrests and convictions for these same 
offenses.”° The ratio between crimes known, arrests, and convic- 
tions for burglary and robbery varies in the different cities. 
Whereas in Fall River and Jersey City there are more arrests for 
burglary than burglaries known to the police, in Spokane there 
are 26 burglaries for each arrest. The number of burglaries per 
arrest varies also in the largest American cities from 1 and a 
fraction in Baltimore and New York to 7 in San Francisco and 
11 in Minneapolis. The number of times burglaries known to the 
police exceed convictions differs all the way from something over 
1in Jersey City, 2 in Baltimore, and 3 in Buffalo, to 28 in Kansas 
City, Kansas, and in Denver, to 35 in Seattle and to 60 in San 
Francisco. Similar discrepancies appear in the robbery figures. 





19 In the case of San Francisco the returns of crimes known to the police as 
published in Unrrorm Crime Reports were incomplete. The figures used as a 
basis in this study were obtained directly by letter from the chief of police. 

20 The statistics of arrests and convictions, with the exception of a few taken 
from printed reports, were obtained by letter from the various police departments 
and clerks of court in the cities given. See appendix for further notes. 
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Whereas in New York there are almost twice as many arrests for 
robbery as robberies known to the police, in Lowell and St. Paul 
the same number, and in Baltimore and Los Angeles nearly as 
many arrests as robberies, in Spokane there are 9 and in El Paso 
13 robberies for each arrest. The number of times robberies ex- 
ceed convictions varies all the way from slightly over 1 in New 
York to 16 in Cincinnati and 32 in Wilmington. 

In addition to displaying these huge and inexplicable variations 
from city to city, statistics of burglaries and robberies known to the 
police and of arrests for these offenses do not vary together. One 
city may be high in burglaries or robberies known to the police 
and low in arrests for these offenses. A city with a large number 
of burglaries may have a small number of robberies and vice versa. 

Nor are the variations from city to city the only astonishing 
things shown by the statistics on burglary and robbery in Uniform 
Crime Reports. They show also that the great metropolitan areas 
like New York, Chicago, Detroit, and Philadelphia have not only 
fewer burglaries known to the police than smaller American cities, 
but that they have only very slightly, if any, more than the large 
cities of England and Canada. 

A comparison between the number of robberies in the United 
States and the number in England and Canada is probably with- 
out significance because of differences in laws and administrative 
practices. Burglary figures for the three countries are more com- 
parable, but allowance must be made for the fact that many cases 
treated as larceny in England and Canada are classified as bur- 
glary in the United States." Thus if crime conditions were exactly 
the same in England, Canada, and the United States, nevertheless 
the differences in the statutory definitions of burglary in the three 





21 In New York, for example, it is burglary to enter any erection or enclosure 
with the intent to commit any crime therein [N. Y. Penat Law (1928) §§ 400, 
404], while in England it is burglary or housebreaking only if a building is entered 
and then only if the defendant’s intent is to commit a felony therein. See Larceny 
Act, 1916, §§ 25-27, 6 & 7 Gro. V, c. 50. In Canada the intent required for 
housebreaking is to commit an indictable offense therein. Can. Crm. Cope (Snow, 
1928) §$455-64. No statistics exist from which to make a reliable estimate of 
the proportion of burglaries in which the intent is not to commit a felony. How- 
ever, cases are very common in which a building is entered and some article taken 
of trifling value, that is, of a value insufficient to make the theft grand larceny 
and so a felony. 
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countries would cause the United States to report the most bur- 
glaries and England the least. 

In spite of this fact, the statistics of burglaries known to the 
police show that London has more burglaries than New York. 
Liverpool has 6 times as many as New York and more than Chi- 
cago, Detroit, Philadelphia, Boston, or Baltimore. Glasgow, the 
second largest city in Great Britain, reports more burglaries than 
any American city of over 500,000 except San Francisco, 14 times 
the number in New York and 4 times the number in Chicago or 
Detroit. 

Canadian cities report fewer, but only slightly fewer, burglaries 
known to the police than the average large city of the United States. 
Quebec has fewer burglaries than any large city in the United 
States, but no other sizeable Canadian city has fewer than New 
York, and only Quebec and Toronto have fewer than Chicago or 
Detroit. 

A glance at the figures of arrests and convictions in the table in 
the appendix adds to one’s skepticism concerning the reliability of 
Uniform Crime Reports. According to Uniform Crime Reports 
the largest American cities, especially New York, Philadelphia, 
Detroit, and Boston, have fewer burglaries and robberies known 
to the police per unit of population than middle-sized and small 
cities. Further, if arrests and convictions instead of crimes known 
to the police be used for comparison, English cities have much 
less burglary than American cities. Thus arrest and conviction 
statistics, but not those of crimes known to the police, accord with 
the common belief that there is more crime in the United States 
than in England.” 

A comparison between different cities of the figures of burglaries 
and robberies known to the police and of these figures with the 
far more reliable statistics of arrests and convictions ** is enough to 





*2 Canadian cities have considerably fewer arrests for burglary than the 
average city of the United States, but only slightly fewer than the largest of the 
American cities. Quebec has fewer arrests than any American city, but no other 
Canadian city has fewer than New York or Detroit. 

23 Variations in methods of recording, laws, and administrative practices in 
different states go a long way toward destroying the comparability of both court 
statistics of prosecutions and convictions and police statistics of arrests. Statistics 
of arrests, prosecutions, and convictions have, however, the very important advan- 
tage over statistics of crimes known to the police in that they involve no exercise 
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make it unbelievable that the police figures are really accurate 
and comparable. Consequently the Department of Justice should 
have characterized the figures as inaccurate and worthless, even if 
further evidence of their unreliability were unavailable. But addi- 
tional evidence of the variations between cities in statistics of 
crimes known to the police can be secured by an examination 
either of the nature of the process of determining whether a crime 
has been committed, by a study of the English experience with 
similar statistics, or by the statements of police chiefs themselves. 


II 


The difficulties of determining whether a certain crime has been 
committed in a given case are so great that the question is not 
likely to be decided similarly by thousands of police officers scat- 
tered all over the United States. The problem is one of individual 
judgment affected by varying standards of time and place. It is 
as illusive as deciding whether a given painting is art. 

The process recommended by the International Association of 
Chiefs of Police for determining whether to include a given case 
under crimes known to the police is to record all reports of offenses 
and then later to deduct all reports discovered upon investigation 
to be unfounded. Unfortunately no standards are laid down for 
determining either what constitutes a report of a crime committed, 
or after what kind of an investigation, or upon what evidence the 
determination is to be made whether the report was unfounded. 

Suppose, for example, that the report is of the loss of an auto- 
mobile. The owner says his car has been stolen. If the police- 
man on the other end of the telephone is a rooky and knows no 
law, he may unhesitatingly record the larceny of an automobile. 
However, the probabilities are strongly against the crime of lar- 
ceny of an automobile having been committed. In a few cases 





of judgment. The recording and reporting of such statistics involves enumeration, 
but not discretion. The police or court clerk who makes up these figures has no 
opportunity to falsify his record except through carelessness, without doing an 
act which he knows is wrong. On the other hand the police officer who determines 
whether a crime has been committed must exercise his discretion without any 
precise standards for his guidance. In so doing, every motive of personal interest 
is on the side of determining that after all no crime was committed. 
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owners forget where they parked their cars and report to the 
police that the cars have been stolen. In some cities it frequently 
happens that the owner finding a tag on his car for violation of 
some parking regulation, and hoping to escape a fine, will claim 
that the car has been stolen. Even if the car was in fact taken, 
the taking was probably not committed with the animus furandi 
necessary to make the act larceny.** The circumstance that the 
majority of the cars taken are usually abandoned within a few 
hours shows that in a large proportion of the cases the taking 
was merely for the purpose of a joy ride and hence often not 
larceny at common law or in many states today. 

Suppose that having received this report the police record that 
a car has been stolen. In over nine-tenths of the cases they will 





24 The attempt made in UnrrormM CRIME REPoRTING to give instructions, which 
if followed would result in uniformity between states as to what constitutes the 
theft of an automobile, illustrates both the inherent difficulties of the problem and 
the absurdities of the plan being used by the United States Department of Justice. 
The instructions as to what crimes should be recorded as auto theft in New 
York read: 


“(1) Stealing or driving away and abandoning the motor vehicle of 
another. (No specific statute) 
(2) All attempts. 
Omit 
(1) Under circumstances not constituting larceny as defined by any 
other section of this article, without consent of owner taking, 
using or operating an airplane or other aircraft or an automobile 
or other motor vehicle, for own profit, use or purpose. (Supp. 
1929, Sec. 1293-a) Note: Include cases of taking with intent 
to steal under Auto Theft. Omit here cases of unauthorized use 
without intent to steal.” Unirorm CrrIME REPORTING 359. 


N. Y. Penat Cope (1928) §1293-a reads: “ Any person who, under circum- 
stances not constituting larceny as defined by any other section of this article 
shall, without the consent of the owner take, use or operate, or cause to be taken, 
used or operated an airplane or other aircraft or an automobile or other motor 
vehicle, for his own profit, use or purpose, steals the same, is guilty of larceny 
and shall be punishable accordingly.” 

New York prosecutions for auto theft will almost invariably be made under 
this section, because proof is easier and the penalty the same. The judge will, of 
course, instruct the jury that it is immaterial whether the defendant intended to 
steal the automobile or merely to use it temporarily. Yet the Department 
of Justice instructs the police to “ Omit here cases of unauthorized use without 
intent to steal.” 

The instructions given in the manual create a similar difficulty regarding the 
recording of auto theft in every other state. Of course, corresponding difficulties 
block the path of uniform reporting of other offenses. 
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soon recover the car.** Getting back the car may be very much 
easier than determining whether the car was ever really stolen. 
The extent of the investigation made to decide this latter question 
will vary with the circumstances of the case and the policy of the 
department. The more thorough the examination is, the more 
reports of auto thefts will be discovered to be unfounded. But 
how much of an examination, if any, should be made when an 
automobile is speedily found abandoned is a matter upon which 
expert opinions may well differ. It is very important to prevent 
automobile thefts. It is also important not to waste the energy 
and brains of the police department ferreting out cases in which 
boys and girls have gone for a joy ride in somebody else’s auto- 
mobile. Since only in a few cases will the police apprehend the 
persons who took the automobile, in a large proportion of the 
cases some person, or rather class of persons, in the department 
will have to determine from very inconclusive and infinitely vary- 
ing evidence whether or not the complaints were unfounded. 

The automobile illustration just given can be matched by similar 
problems of equal difficulty arising as to almost every variety of 
offense.*® In fact, except in cases in which the wrongdoer is 





25 The percentage of stolen cars recovered in certain cities as evidenced by 
their annual police reports is as follows: 


Number of cars Year and page of 
City reported Stolen Recovered Per cent police report 

New York 12,731 2,035 15.9 1930- 4, 129 
Detroit 7,555 7,116 94.1 1930-27 

Los Angeles 9,872 8,274 83.8 1929-16 

Cleveland 4,509 4,684 103.8 1930-14 

Baltimore 2,690 2,618 97.3 1928-30 

Boston 4,879 4,751 97-3 1930-23 

Buffalo 1,468 1,421 96.7 1930-29 
Milwaukee 2,358 2,233 94.6 1928-33 
Washington 3,614 3,356 92.8 1929- 9 

Seattle 2,959 2,672 90.8 1930-Statement “J” 


The Cleveland figures are obviously wrong. The police report gives the figures 
here quoted and then states that the percentage of cars recovered is 93.4%. Un- 
doubtedly the New York figures are also incorrect. 

26 On the difficulty of determining whether a larceny has in fact been com- 
mitted, the introduction to Croat Statistics, ENGLAND AND WALES (1928) x 
states: “ There is, however, one class of crime, the figures of which are peculiarly 
likely to exhibit marked variations, up or down. The number of recorded lar- 
cenies may fluctuate in the most extraordinary way because of a difficulty inherent 
in the subject, namely the difficulty in many cases of deciding whether a theft has 
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caught and convicted, uncertainty as to what crime, if any, has 
been committed is the rule rather than the exception. 

In cases in which an offender is caught and prosecuted for an 
offense, additional problems block the path of uniform crime re- 
ports. Suppose the booking officer, the police prosecutor, the 
examining magistrate, the grand jury, and district attorney or the 
petit jury decide that no offense or a different offense from that 
originally reported has been committed. Or suppose that one of 
these agencies releases the prisoner, perhaps because no offense 
or a different offense has been committed, and perhaps for some 
other reason, or an unascertainable reason. Under what cir- 
cumstances are the police to change their original entry to com- 





been committed or not. In cases of possible thefts of livestock, for instance, this 
difficulty was anciently recognised —and avoided—in the old formula ‘ Lost, 
Stolen or Strayed.’ When money or other property disappears the loser may think 
it has been stolen; the police or the insurance company may take quite reasonably 
a different view. If the thief is detected and convicted, the matter in question is 
definitely shown to have constituted a crime and can be so recorded; if the loser 
tells the police later that the missing property has been found, the matter-is shown 
not to have constituted a crime, and can be omitted from the statistical return; 
but if the property is found and the loser does mot report the fact, or if it is never 
found, there will be uncertainties; and however careful the police may be, and 
however willing to record as a crime an incident that has not been followed by 
successful action on their part, the uncertainties regarding losses and thefts are so 
many that the figures of simple and minor larcenies known to the police will 
probably never indicate accurately the number of offenses actually committed.” 

With regard to variations in burglary reports, Chief of Police H. E. French 
of Columbus wrote: “I have discussed this matter with Mr. Collin, our Chief 
Record Clerk, who advises me that Mr. Jamison of the Ohio Institute who is 
directly concerned with the establishing and supervising of the uniform crime 
reports, states that apparently the whole situation will require revamping, for 
cities which are truthful and accurate in the compilation of their statistics, are 
suffering by comparison with other cities which are building up records that look 
well in print. Mr. Jamison further noted that in some Ohio cities where a screen 
door would be opened by slitting the screen, that some departments are not count- 
ing that as either a burglary or house-breaking, but record it as a larceny if some- 
thing was stolen and again if a door was partially closed and force was necessary 
on the part of the thief to open the door sufficiently wide to admit his person, 
that some are classifying that as a larceny and that a great many of the cities do 
not make records at all where porch furniture and other articles left out in the 
open, are stolen. However, this is not true in Columbus, for we make an absolutely 
truthful record of every complaint received and while perhaps I have no just 
basis for the conclusion, I believe we might reasonably infer that a good many 
of the police departments are building records apparently disclosing an efficiency 
Which does not actually exist and I may further state that whether our record is 
good or bad, we have at least told the truth about ourselves.” 
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ply with this new determination? To ignore all action on arrest 
_and thereafter is to insure incorrect reports of crimes known to the 
police, while to pay attention to subsequent happenings is to insure 
_lack of uniformity in the reports of different cities, because some 
police departments do, and others do not, keep a record of their 
cases in the courts. 

The chances for variations in reporting, due to the problems 
just discussed, are great, but so also are those offered by varying 
practices of police and prosecutors in different cities with regard 
to the offense charged for the same series of acts. Suppose, for 
example, that a man is drunk and disorderly in public in Boston, 
in New York, and in Chicago. He would, if arrested, be charged 
with drunkenness in Boston, disorderly conduct in Chicago, and 
either one offense or the other in New York.’ Further, his 
chances of arrest apparently differ considerably in the three cities. 

Situations offering similar opportunities for divergent practices 
exist in felony cases. Suppose one man assaults another and takes 
his pocketbook. Among other possibilities he may be charged 
either with robbery or with assault and with larceny. Which 
charge will be brought varies not only with the state but also with 
the county within the state. In some counties in Maine, for ex- 
ample, the defendant would be charged with robbery. In others 
with both assault and larceny. The theory behind this second 
practice is that it is better to have the offender receive a shorter 
sentence with a conviction hanging over his head when he comes 
out of prison, so that he may be called up for sentence at any 
time and sent back to prison without the necessity of a new prose- 
cution.** This result is accomplished by convicting him of both 
larceny and assault, sentencing him on one charge and placing the 
other on file. 

Uniformity in practices can not be secured. It would not be 
desirable if it could. We are not now handling the problem of the 





27 33,773 arrests for drunkenness were made in Boston in 1930 as against 979 
for disorderly conduct, disturbing the peace, and being idle and disorderly. (1930) 
25th Ann. Rep. oF THE PoticE Comm. 66, 67. In New York in 1929 there were 
77,339 arraignments for disorderly conduct and 8,240 for drunkenness. (1929) 
Ann. Rep., Crry Macistrates’ Courts 12. The latest Chicago figures available 
are for 1928 and relate to cases disposed of in the Municipal Court. There were 
75,402 cases of disorderly conduct and none of drunkenness. (1925-1928) ANN. 
Rep. oF THE MunicrpaL Court oF CHICAGO 170. 28 See note 7, supra. 
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suppression of crime so effectively that we can afford to prescribe 
one method and stifle all experiments. Uniformity in recording 
appears impossible without uniformity in practices. Defendants 
can not be arrested, prosecuted, and convicted of two crimes: one 
the offense legally charged and the other that which would have 
been charged if the defendant had been prosecuted for the offense 
which some uniform classification of crimes said his acts consti- 
tuted.*® Neither can crimes known to the police be completely 
divorced from arrests, prosecutions, and convictions. Local 
officials would never consent to such divorcement. The local 
public would not be satisfied with a police report which showed 
crimes known to the police bearing no relation to arrests and con- 
victions: hundreds of robberies, for example, but no arrests, prose- 
cutions, or convictions for robbery. 

A large number of serious offenses reported by the police, es- 
pecially if not resulting in arrests and successful prosecutions, is 
in many quarters treated as proof that the police force is corrupt 
or incompetent, or both. The existence of crime is charged 
against the police rather than against the community.*® Thus in 





29 A good illustration of the impossibility of getting comparable statistics 
without comparable practices is prosecutions for drunkenness and disorderly con- 
duct in Boston, New York, and Chicago. As stated in note 27, both offenses are 
prosecuted in New York, disorderly conduct only in Chicago, and, except rarely, 
drunkenness only in Boston. Comparability in the figures can not be obtained by 
any such simple device as treating all Chicago arrests as arrests for drunkenness 
or all Boston arrests as arrests for disorderly conduct. Some of the people arrested 
in Boston are drunk, but not disorderly, while some of those arrested in Chicago 
are disorderly but not drunk. Two records of charges would have to be kept: 
one by the law of the state in which the offense occurred and the other by some 
uniform crime classification. Imagine a Chicago policeman reporting that he 
arrested a man for disorderly conduct according to the law of Illinois and drunken- 
hess according to the uniform crime classification! In addition it would seem 
necessary that the defendant be prosecuted for both offenses; perhaps to be ac- 
quitted of one and convicted of the other. 

It would be equally absurd for a Maine defendant to be prosecuted for assault 
and larceny according to Maine practice and also for robbery under a uniform 
dassification of offenses, to the end that the figures of Maine prosecutions for 
robbery be comparable with those of other states. 

80 “ At this point another difficulty arises which partially explains the re- 
luctance of some police forces to compile and publish reports showing the number 
of crimes committed. It is derived from the tendency to charge the crime rate 
against the police rather than against the community, and the temptation to draw 
from such statistics broad generalizations concerning the relative efficiency of 
various police forces.” Smith in UNirorm Crime REportTING at 2. 
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all doubtful cases, and most cases in which the defendant is not 
convicted are doubtful, there is a strong temptation for the police 
officer to decide the very difficult question of whether a report of 
a crime is unfounded in favor of himself, his precinct, his depart- 
ment, and his city.** How much this temptation will affect the 





81 A police reporter wrote in the New York Telegram for May 22, 1930, the 
following account of how reports of crimes known to the police were juggled: 
“‘ Detectives, knowing that their retention on a squad is dependent on the number 
of crimes they solve and criminals they apprehend, are prone to undervalue every 
crime which seems impossible of solution and overestimate those for which they 
can apprehend perpetrators. The number of arrests counts for everything on his 
record, and if the evidence is insufficient it can be blamed on the prosecutor. Also, 
one burglar is caught and every ‘flat job’ in the vicinity for six months pre- 
viously is placed on him, neatly cleaning the calendar for the particular precinct. 

“ Let me cite a few ways in which crimes are undervalued in the reports. 

“In the early morning hours a hold-up man attempts to rob a grocery store. 
The grocer resists, saves his change and suffers a rap on the head with the butt 
of a gun for his pains. There are no witnesses, and when the grocer tells his 
story, detectives discount it and the report goes in as an altercation with an 
‘unknown man.’.. 

“ Another: — Three men enter a store with guns shortly before midnight. 
They rob and even fire a shot at the victim. No witnesses again, and the case 
is closed as another altercation in which a laceration on the merchant’s head goes 
into the police report as a fall against a counter, instead of a blow from a gun 
butt, when he chases three unruly boys out of his store. 

“ Burglaries can be handled with the same dispatch but with more simplicity. 
With property missing from an apartment and no evidence of broken doors, the 
stolen goods have been lost or some one entered the place and only violated a 
tenement house law, or what have you. Property stolen is not listed at its re- 
placeable or purchased value, but at an arbitrary wholesale value set by the officer, 
with probably a further reduction at what he as a cop could get it for. 

“In one story thieves stole the entire wardrobe of four girls. The lowest 
possible estimate was at least $500. Detectives reported the loss at $50. 

“On property recovered, however, the full retail value is placed and possibly 
with the new proposed tariff rates added.” 

Regarding falsifying police reports in Chicago, the Citizens’ Police Committee 
wrote: “ The various units of the police force have clearly failed to provide full 
and competent reports of crime to the secretary’s office. An amazing percentage 
of the records of offenses known to have been committed, and known also to 
have been reported to the police, have been suppressed and only reported to the 
criminal records bureau when an offender has been apprehended and the offense 
thus cleared up. It is presumed that the district captains adopted this policy in 
order to keep the record of crime in their respective districts as low as possible. 
When asked for an explanation, the customary answer is that the offenses are 
still under investigation, although it appears that some suppressed complaints 
have been in that category for a period of years.” CHicaco PoLice PROBLEMS 
(1931) 193. 

Concerning methods of falsifying all varieties of reports, Chief G. J. Matowitz 
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accuracy of police reports of known offenses will vary, of course, 
not only with the individual reporting, but also with the esprit de 
corps of the department and its policy toward reporting crimes. 

The illustrations given should be enough to indicate the varying 
and complex nature of the problems confronting the police in de- 
termining whether a crime has in fact been committed. A group 
of men working together undoubtedly reach some degree of 
unanimity in handling these problems. Whether the police in any 
two cities in the entire United States decide them the same way is 
doubtful. That the police in all our cities do not is just as certain 
from the nature of the problems involved as from the divergent 
figures which are reported. 

As to some of the problems involved, it might be possible to 
secure a reasonable degree of uniformity in judgment, by working 
out elaborate schedules of instruction as to just what kinds of evi- 
dence and how much were necessary before the police should 
record that a crime has been committed and what occurrences 
after arrest should cause them to reverse their opinion. However, 
an attempt to devise such instructions might prove no more suc- 
cessful than attempts of judges to instruct juries as to just what 
constitutes negligence. 

In England, statistics of crimes known to the police have been 
collected on a national scale since 1856. The English statistics 
are of course open to many of the same objections as the American, 
though the single legal system and central control of police in 
England make their statistical problem much simpler than ours. 
However, the English are under no illusions as to the accuracy 
and comparability of English statistics of crimes known to the 
police. Though statistics of offenses known to the police have 
been a regular part of the English annual report on criminal sta- 





of Cleveland wrote: “ Another rather common practice is to retain reports in the 
precincts, where they occur, pending investigation. The termination of these 
investigations is contingent upon the arrest of someone to be charged with the 
crimes reported. In the event of an arrest, the report in question is sent to head- 
quarters as a ‘cleared case.’ Otherwise it remains as a ‘ precinct report,’ and is 
not tabulated as a complaint at headquarters. If it is sent to headquarters, it 
may be designated as ‘ groundless’ under some subterfuge. 

“Such methods . . . employed for the purpose of making a favorable show- 
ing . . . are not tolerated in this department, no matter how innocent they appear 
or how plausible the argument that might be advanced to justify their use.” 
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tistics since 1857, again and again readers have been warned that 
judicial statistics of the number of prosecutions are the most 
‘reliable index of the amount of crime. 

In 1893, police statistics were moved from the beginning of the 
annual report and placed after court statistics, where they have 
ever since remained. The reason for the change was stated in 
the report: “ The tables of the results of judicial proceedings, 
which are at once the most important, the most definite, and the 
most accurate of all criminal statistics, occupy the first place. The 
tables as to police action . . . are of less statistical value, and 
follow in a subordinate position.” * 

The report for 1894 contains an elaborate introduction in which 
considerable space is devoted to the reliability of police statistics 
of offenses. It states: 


“ The figures showing the number of crimes and consequently the 
proportions, must be taken with a great deal of caution. The returns 
of the number of crimes depend to a considerable extent on the dis- 
cretion of the police; they are not certain and definite figures in the 
same way as the number of prosecutions and convictions are certain and 
definite. 

“ There seems much reason to think that, though the instructions as 
to the mode of collecting them have been made as definite as possible, 
there is still a tendency on the part of some police forces to adopt a 
very high standard of what constitutes a ‘ crime committed ’ or a ‘ crime 
reported to the Police,’ and by this means to reduce further the number 
of cases entered in this column. . . . No doubt it is natural, when an 
absolutely definite rule cannot be laid down and something therefore 
is left to their own discretion, that they should seek to minimize the 
amount of unpunished crime existing in their district, but such a tend- 
ency detracts so much from the value of the returns of crimes com- 
mitted that it almost raises the question whether it is worth while 
retaining these returns at all. For certain purposes and with certain 
qualifications I believe they are useful.” ** 


The 1900 report again calls attention to the unreliability of 
police statistics of offenses known to the police, saying: 


“ A comparison of the returns made by the different police forces indi- 
cates the uncertain nature of the figure of ‘crimes reported,’ while 


——— 





82 JupiciaL STATISTICS, ENGLAND AND WALES (1893) 14. 
88 Id. (1894) 30, 34. 





CRIMES KNOWN TO THE POLICE 325 


in the country generally the proportion of prosecutions to crimes is 77 
per cent., in some districts it falls below 60 and even below 50 per cent., 
while in others it rises above 100 per cent... . 

“ Although differences in local conditions explain considerable varia- 
tions, they cannot account for the wide diversities shown above. In 
some cases adjacent police districts are at the opposite extremities of 
the scale; and this is also the case with regard to districts which, though 
distant, are similar in character, such as two large seaports. . . . 

“ , .. The fact seems to be that some police forces include in the 
return every case of alleged crime reported to them, while others care- 
fully examine the returns and reject all those in which they think no 
crime was committed, with, in some instances, a strong bias in favour of 
reducing their tale of crime by holding that there can be no crime where 
no criminal is discovered.” ** 


Finally the 1928 report, the latest one available, states, after 
explaining all the difficulties to be overcome in securing accurate 
statistics of larcenies known to the police: , 


“‘ However careful the police may be and however willing to record as 
a crime an incident that has not been followed by successful action on 
their part, the uncertainties regarding losses and thefts are so many that 
the figures of simple and minor larcenies known to the police will 
probably never indicate accurately the number of offenses actually 
committed.” *° 


On the general topic of the accuracy of the statistics of crimes 
known to the police, the 1928 report says: 


“Certain factors may operate to increase the number of crimes that 
are reported and recorded, quite independently of the number of crimes 
actually committed. 

“One such possible factor is any improvement in the efficiency of the 
police in looking out for crime. 

“ Another is any increased willingness on the part of police to record as 
‘crimes ’ incidents that become known to them or are reported to them 
which probably indicate crimes but (because proceedings do not follow) 
are never proved to be crimes beyond the shadow of a doubt. For years 
past the Home Office and many Chief Officers of Police have encouraged 
the recording of every such matter, with a view to making the statistics 
more accurate and complete. . . . 





84 Td. (1900) 16-17. 
85 CRIMINAL STATISTICS, ENGLAND AND WALES (1928) x. 
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“ Lastly, the figures for certain classes of crime may be affected by 
technical and other difficulties in deciding whether what has been done 
constitutes one offence or several. Whenever attempts are made to 
secure uniform practice in such matters, the immediate result may be 
to cause fluctuations in the figures of some police districts and thus to 
affect the figures for the country as a whole.” *° 


So many English reports have been cited, because it is impor- 
tant to observe that official distrust of English police statistics of 
offenses did not occur in one year only, but has been a continuing 
attitude from the time these statistics were first collected on a 
national scale in 1857 down to the present. If the highly cen- 
tralized English government has not been able, in seventy-one 
years, to get its famous and highly efficient police to report cor- 
rectly crimes known to the police, it is evident that it will be many 
years before our decentralized and non-professional police forces 
can be induced to make trustworthy reports of this kind. 

In accord with the British sentiments already noted are those 
of most of the police chiefs of the leading cities of the United 
States, who believe that the lack of comparability in their statis- 
tics of crimes known to the police is due both to the difficulties in- 
herent in the nature of the reporting problem and to widely 
divergent opinions as to how crimes known to the police should be 
reported. 

In April 1931, letters were sent to the chiefs of police of 31 of 
the larger cities in the United States, asking their opinions as to 
the reasons for the differences between the crime rates of Ameri- 
can cities shown in Uniform Crime Reports. Twenty-eight replies 
were received. Seven expressed no opinion as to the comparability 
of reports of crimes known to the police. Twenty chiefs of 
police *’ considered the reports incomparable, while only one ** was 





36 Jd. at ix—xi. 

87 Chief Fred H. McDuff of Birmingham, Acting Commissioner J. H. Alcock 
of Chicago, Chief G. J. Matowitz of Cleveland, Chief H. E. French of Columbus, 
Chief R. F. Reed of Denver, Chief L. T. Robey of El Paso, Supt. P. F. Heard of 
Houston, Chief J. E. Kinney of Indianapolis, Chief L. M. Siegfried of Kansas 
City, Missouri, Chief R. E. Steckel of Los Angeles, Chief of Detectives L. O. 
Scarboro of Miami, Supt. H. C. Lindholm of Minneapolis, Chief J. A. McRell 
of Newark, Chief S. W. Ironmonger of Norfolk, Chief L. V. Jenkins of Portland, 
Chief J. A. Gerk of St. Louis, Chief L. J. Forbes of Seattle, Chief T. Damery of 
Somerville, Chief W. G. McCluskey of Spokane, and Chief L. J. Haas of Toledo. 

88 Supt. W. B. Mills of Philadelphia. 
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of the contrary opinion. The three reasons most often given in 
the letters, for the lack of comparability of Uniform Crime Re- 
ports, are variations in the methods of recording and classifying 
reports of offenses, the unwillingness of departments to report all 
the offenses known to them, and the lack of uniformity in the laws 
and administrative practices in different parts of the country. 


III 


The final question for consideration is, of course, whether it will 
do any harm for the United States Department of Justice to col- 
lect and publish incorrect statistics of crimes known to the police. 
There is the objection on the ground of economy. It seems ab- 
surd for the Federal Government to spend thousands of dollars 
annually collecting statistics that it should label as false. 

Another reason for not publishing inaccurate statistics of crimes 
known to the police is the unfortunate effect which such publica- 
tion is having on the morale of the departments which are trying 
with earnest efforts to make their figures accurate and comparable 
by reporting all crimes known to them. Such departments are 
becoming bewildered and discouraged by the unfavorable contrast 
between their reports and the less complete returns of other de- 
partments.*® 

A still more serious objection is that these inaccurate and in- 
comparable statistics of crimes known to the police will, if be- 
lieved, form the basis of legal theories and of legislation. For ex- 
ample, the 1930 figures show that, as to some important offenses 
at least, there is less crime in the metropolitan areas of the United 
States than in cities not so large, and that the belief that there is 





39 Many of the letters of the police chiefs stress this point. The opinion of 
Chief G. J. Matowitz of Cleveland is especially emphatic: “I would state as my 
opinion that many cities, the larger ones especially, are either not giving the full 
facts or are so distorting the facts for these reports as to make them practically 
worthless. Such practices defeat the chief aim of the proponents for uniform 
crime reporting, which is to obtain reliable and comparable crime data. If per- 
sisted in such derelictions are bound to make the whole procedure farcical and 
valueless. Personally, I feel some remedy must be found for the correction of 
these demoralizing abuses, lest the whole system fall into disrepute. .. . 

“There are indications that figures were juggled, crime charges jockeyed and 
statistics compiled in a way which to me seems misleading and unfair to the cities 
making sincere efforts to learn and state the real crime conditions.” 
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appreciably more crime in American than in English and Cana- 
dian cities is without foundation. If it be true that the largest 
cities in the United States have less crime than the smaller cities, 
and less or about the same amount as large English and Canadian 
cities, these are facts of prime importance for legal theory. 

In 1906 Dean Pound of the Harvard Law School propounded 
the doctrine *° that the trouble with the administration of criminal 
justice in America was that our criminal law and procedure were 
brought over from agricultural, extremely individualistic England 
of the seventeenth and the early eighteenth centuries, and then, in- 
stead of being made over to suit modern industrial and urban life, 
were still further individualized and ruralized by contact with the 
frontier. In short: that our criminal law and procedure are ad- 
mirably suited to Hicksville and Middletown, but totally inade- 
quate to meet the needs of great metropolitan areas like New York, 
Chicago, Philadelphia, and Detroit. Since that date, this doctrine 
has been accepted as gospel and repeated by writer after writer. 
But if it be true, that New York, Chicago, and their like really have 
less or even no more serious crime per population *’ than Middle- 
town and Hicksville,** this fact deals a heavy blow to our concep- 





40 The Causes of Popular Dissatisfaction with the Administration of Justice 
(1906) 29 A. B. A. Rep. pt. 1, 395-417. Dean Pound’s ideas are expressed more at 
length in his Sprrir oF THE Common Law (1921) c. 5, and CRIMINAL JUSTICE IN 
CLEVELAND (1922) 590-604. They are summarized in his CrrowinaL Justice IN 
AMERICA (1930) 120. 

41 This is, of course, subject to the assumption that American cities are by and 
large sufficiently alike so that differences in the effectiveness in the administration 
of justice would be reflected in the number of crimes committed. 

42 The figures in the text and the appendix are all taken from cities over 
100,000 inhabitants. Averages constructed by taking figures from the cities nearest 
in size show that per population burglaries and robberies increase with the size 
of the city until the city reaches about 500,000 inhabitants and thereafter decline. 

To obtain averages based on larger numbers of cities and so reduce the signifi- 
cance of local variations in reporting, an examination was made of the number of 
burglaries and robberies in eight states containing nine out of the ten largest cities 
in the United States. These states, California, Illinois, Massachusetts, Michigan, 
Missouri, New York, Ohio, and Pennsylvania, contain 466 cities under 500,000 
inhabitants which reported robberies and burglaries known to the police for the 
entire year 1930. 

The cities were divided into four groups: under 10,000 inhabitants, 10,000 to 
25,000, 25,000 to 100,000, and 100,000 to 500,000. The averages obtained for each 
of the four groups commencing with that of cities under 10,000 inhabitants are: 
for robbery 29, 47, 84, and 101; for burglary 183, 185, 291, and 344. Thus, both as 





i. ae ee 


i on ee ee, ee ee ee, ee a a ae 


CRIMES KNOWN TO THE POLICE 329 


tions of the merits and faults of the administration of criminal 
justice in this country and will doubtless require modification, if 
not complete change, in prevailing theories. 

Hand in hand with this theory that American administration of 
criminal justice is suited only to rural areas and small cities, has 
gone the theory that the English in the nineteenth century remod- 
eled their administration of criminal justice to bring it up to date 
and in accord with modern urban and industrial conditions. This 
theory, too, has been almost universally accepted. Comparisons 
unfavorable to the United States have continually been made dur- 
ing the last twenty years between the amount of crime in English 
and American cities, and between the methods of dealing with it 
in the two countries. Such comparisons have concededly been 
based on inadequate data, but it has seemed so obvious that there 
was less crime in England, that the statement has gone almost 
unchallenged. With the premise of the superiority of English 
criminal justice assured, the problem has been considered to be 
how American criminal justice could be modeled after English. 
Now if it be true that even as to one serious offense, burglary, 
there is no considerable difference between the principal cities of 
England and Canada and those of the United States, much of our 
literature on the administration of criminal justice will require 
revision. 

Thus, statistics of crime are one of the important bases of the 
ideas shaping our administration of criminal justice. The publi- 
cation of false and misleading criminal statistics is not merely a 





to robbery and burglary, the number of offenses per population increased with the 
size of the city as called for by Dean Pound’s theory. 

However, New York, Chicago, and Detroit reported less burglary than the 
average of any of the four groups, whether the computation is based merely on 
the cities in the state in which each of these metropolises is situated or on all of 
the 466 cities. New York, Chicago, Philadelphia, Detroit, Los Angeles, St. Louis, 
and Boston all reported less burglary than the average of the cities having between 
25,000 and 500,000 inhabitants in their respective states. 

The metropolises as a class show comparatively more robbery than they do 
burglary. Cleveland, Detroit, Los Angeles, and St. Louis all report more robberies 
than the average of cities over 25,000 inhabitants, though no one of them reports 
the greatest number of robberies per population of all the cities in its state. 
Further, New York and Philadelphia both report fewer robberies than the average 
of any group except that of cities under 10,000 inhabitants, no matter whether 
the computation is based on all the 466 cities or only those in New York (includ- 
ing also Buffalo) and Pennsylvania, respectively. 
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waste of government funds, but a perversion of the public con- 
sciousness regarding one of the most important functions of our 
government. The public has a right to expect and to demand that 
official United States government statistics be in all respects 
worthy of credence. 

In entitling its pamphlet Uniform Crime Reports, and stating 
that the figures it contains of the number of major felonies known 
to the police “ provide an index to the volume, geographic distri- 
bution, and periodic fluctuation of these crimes ” and are based 
on “comparable monthly crime returns,” ** the Department of 
Justice is giving the support of its name and reputation to figures 
unworthy of such backing. Even if the word “uniform ” were 
omitted from the title and the inaccuracies of the figures pointed 
out, it is doubtful if the publication of such statistics would not 
do more harm than good. In spite of anything said in the report, 
the Federal Government would be giving credence to police statis- 
tics by publishing them. Public opinion and legislation would be 
based on them. If the Federal Government is to maintain its pres- 
ent reputation for the accuracy of its statistics, it must stand by 
the slogan: “ Better no statistics, than false statistics! ” 

Further, in collecting and publishing these misleading statistics 
of crimes known to the police, the Federal Government is diverting 
its own attention and that of the public from a far more important 
and feasible statistical task,** that of collecting criminal court 
statistics. The experience of England, Canada, Massachusetts, 
Maine, and various crime surveys has shown that it is practical to 
collect and compile extremely valuable statistics of what goes on 
in the criminal courts. The Federal Government could establish 
standards for the recording and compiling of criminal court statis- 
tics, sponsor a uniform state law for the collection of such figures 
by state statistical bureaus, and then publish the figures of 
those states whose statistics come up to the standards set. In 
short, it could proceed by the slow but sure method so success- 





43 y Unrrorm Crime Reports (Aug. 1930) no. 1, at 2; id. (Sept. 1930) no. 2, 
at 3. 

44 State agencies for the collection of some criminal statistics, usually from 
courts, exist in half the states. Statutory authority for the collection of court 
statistics exists in 33 states. See Report on Criminal Statistics in 1 NATIONAL Com- 
MISSION ON LAW OBSERVANCE AND ENFORCEMENT Reports (1931) 79, and appen- 
dix 2. 
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fully used by the United States Bureau of Census to collect vital 
statistics.*° 

Such a method of collecting criminal statistics would be about 
as different from that now used by the United States Department 
of Justice in gathering figures of crimes known to the police as it is 
possible for one plan to be from another. Instead of collecting sta- 
tistics of crimes known to the police — that is, figures dealing 
fundamentally with individual opinions — it would be gathering, 
from the court records, information as to what actually transpires 
in the course of the administration of criminal justice. In place of 
urging police departments to send in whatever figures they had and 
publishing without critical comment whatever figures were re- 
ceived, it would be publishing only the figures from such state 
statistical bureaus as could meet high standards of statistical 
accuracy. 

In short, the question whether criminal statistics shall consist 
of returns voluntarily submitted of crimes known to the police or 
of figures of proceedings in criminal courts collected by state sta- 
tistical bureaus within a registration area raises as good an issue 
as can be raised for those who care about introducing decent and 
scientific standards into the administration of criminal justice; 
namely, whether we should be content with misleading and inac- 
curate statistics, or whether we should, in the language of Wash- 
ington, “ raise a standard to which the wise and the honest can 
repair.” 

Sam Bass Warner. 

Harvarp Law ScHOOL. 





45 Such a plan for collecting criminal statistics is more fully outlined by S. B. 
Warner in the Report on Criminal Statistics in 1 NATIONAL COMMISSION ON LAW 
OBSERVANCE AND ENFORCEMENT REPORTS (1931). 
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APPENDIX 


Robberies and Burglaries Known to the Police, Together with Arrests and 
Convictions for Those Offenses in Leading Cities of England, Scotland, 
Canada, and the United States, during the calendar year 1930.* 

All figures are per 100,000 of Population. 


City Robbery Burglary 





Name Population Crimes Arrests Convic- Crimes Arrests Convic- No. of 
tions tions Police- 
men 


ENGLAND AND SCOTLAND 


London 7,783,062 0.4 O02 O15 45 254 
Glasgow 1,160,720 o -0o o 571 197 
Birmingham 969,752 OI Oo fe) 23 154 
Liverpool 805,046 0.5 —- — 241 280 
Manchester 730,307 1.4 07 O 110 227 


CANADA 


Montreal 916,300 17 8 199 46 
Toronto 621,596 8 49 49 
Vancouver 240,421 249 38 
Winnipeg 191,998 II 368 141 
Hamilton 145,000 172 53 
Quebec 136,000 ‘ 2 10 18 
Ottawa 125,496 ° 156 37 





* As stated in notes 7, 16, and 21, supra, the same acts do not necessarily result 
in prosecutions for robbery and burglary in every city. Canadian robbery figures 
cover highway robbery only. In all three countries burglary includes breaking 
and entering. 

The calendar year is used in English, Scotch, and Canadian reports. UNnirorM 
Crime Reports are issued monthly and so figures taken from them are computed 
for the calendar year. In all but a few cases returns of arrests and convictions 
secured from various cities of the United States are based on the calendar year. 

Arrest figures for 1930 do not refer to arrests for crimes known to the police 
in 1930, but to all arrests made in that year. Similarly, conviction figures are those 
for all convictions in 1930 regardless of whether the arrest occurred in 1930 or in 
a previous year. 

The United States Census of 1930 is the source of population figures for all 
cities in the United States. The population of London and Birmingham is that 
given in the 1928 police reports for those cities; that of Glasgow comes from the 
police report for 1929. The population of Manchester and Liverpool is taken from 
CRIMINAL STATISTICS, ENGLAND AND WALES, 1928. The population of all Canadian 
cities except Winnipeg is the 1930 estimate given in CANADIAN ALMANAC, 1931. 
The Winnipeg population is that of the census of 1926. 

In England and Scotland the statistics of crimes known to the police and of 
arrests and convictions are all obtained from the same sources. The Manchester 
and Glasgow figures are taken from the police reports of these cities for 1929; 
the London and Birmingham figures from police reports for 1928, and the Liverpool 
figures from CrrMINAL STATISTICS, ENGLAND AND WALES, 1928. The figure used for 
convictions in Birmingham is partly an estimate. Included in conviction figures 
used are cases of “ charge proved, order made without conviction.” 

The Canadian figures are those given in table 25 of Statistics OF CRIMINAL 
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Robbery Burglary 





Population Crimes Arrests Convic- Crimes Arresis Convic- No. of 
tions tions Police- 
men 


UNITED STATES 


New York 6,981,927 17 32 41 36 266 
Chicago 3375:329 213 59 129 44 196 
Philadelphia 1,964,430 38 182 55 279 
Detroit 1,573,985 103 147 35 253 
Los Angeles 1,233,561 169 526 150 217 
Cleveland 900,430 175 395 88 172 
St. Louis 822,032 239 388 62 281 
Baltimore 805,753 51 222 156 235 
Boston 787,271 39 189 64 330 
Pittsburgh 669,742 15 214 
San Francisco 637,212 143 670 94 

Buffalo 573,070 50 138 76 228 
Milwaukee 572,557 34 210 41 196 
Washington 486,869 110 367 99 286 
Minneapolis 464,753 79 249 22 117 
Cincinnati 449,331 193 328 77 149 
Newark 442,842 I51 978 1098 295 
Kansas City, Mo. 399,484 333 351 132 

Seattle 365,518 213 805 33 175 
Indianapolis 364,073 238 648 69 156 
Rochester 325,019 18 189 24 154 
Jersey City 315,642 21 63 82 285 
Portland 301,890 =: 169 19 639 43 152 
Toledo 290,803 331 52 738 83 152 
Houston 289,579 150 66 17 718 190 III 
Columbus 289,056 146 39 493 46 130 
Denver 287,644 128 20 II 743 74 26 146 





AND OTHER OFFENSES for 1928. Doubt is thrown upon the accuracy of these figures 
by their failure to agree with those in table 1 of the same report. The differences 
are not due to the size of the reporting unit. As to Montreal, for instance, the 
number of charges for burglary is less, but the number of convictions greater. in 
table 1 than in table 25. The figures in tables 1 and 25 differ materially. For 
example, the number of arrests for burglary given for Quebec in table 1 is over 
twice that in table 25 and the number of arrests for robbery 4 times. 

The comparability of Canadian figures with those of the other countries is also 
affected by the difference in the unit used. The unit for arrest and conviction 
figures in England is the person. Statistics were secured from the cities of the 
United States on the basis of the person. In the instance of Newark, however, the 
only available conviction figures are for charges. In Canada the unit is the charge. 
There is a separate entry for each charge made against the same individual in a 
single indictment. Thus, statistics based on charges will tend to be considerably 
larger than those based on persons. 

The United States figures of robberies and burglaries known to the police are 
taken from Untrorm Crime Reports for 1930 with the exception of those for 
New York and San Francisco. (See notes 18, 19, supra.) In the letters received 
from 32 chiefs of police of cities supplying figures for Untrorm Crime REPortTS 
was contained similar information. In only 6 cases did the figures submitted by 
letter agree with those published by the United States Department of Justice. The 
difference between the two sets of figures was particularly great for Baltimore, 
Detroit, Philadelphia, Springfield, and Trenton. 

The figures of arrests and convictions for cities of the United States are taken 
from printed reports in the few cases in which such reports were received. In 
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Robbery Burglary 





Population Crimes Arrests Convic- Crimes Arrests Convic- No. of 
tions tions Police- 
men 


UnitTep States (Continued) 


Oakland 284,213 124 17 590 

St. Paul 271,418 13 52 125 
Birmingham 257,057 145 587 

Akron 253,653 138 103 75 
Providence 252,386 15 374 44 239 
Richmond 182,883 51 173 152 
Springfield 149,861 8 56 214 
Bridgeport 147,206 22 402 40 199 
Salt Lake City 140,184 134 818 102 
Jacksonville 129,809 105 445 131 
Norfolk 128,968 112 715 67 205 
Trenton 122,610 85 211 
Kansas City, Kan. 122,327 622 22 88 
Spokane 116,010 563 2I 121 
Fall River 115,301 87 99 205 
Cambridge 113,650 IgI 223 
Miami 110,514 590 156 
Wilmington 106,632 3 240 16 143 
Somerville 103,604 474 66, 140 
El Paso 101,975 698 105 
Gary 100,749 628 151 
Lowell 100,300 106 54 210 





other cases they were secured from chiefs of police, clerks of courts, or by examina- 
tion of court records. In the case of New York the figure for arrests is the number 
of arraignments in the Magistrates Courts. It is only slightly different from the 
figure of arrests and summonses given in the police report for 1930. In some few 
instances arrest figures received include those of juvenile as well as adult offenders. 

The conviction figures include for 18 out of the 34 cities returning them, both 
convictions for offenses as charged and convictions of a lesser offense. A study 
of the returns indicated that convictions in many of the other 16 cities, while not 
definitely making the distinction, probably include convictions of a lesser offense. 
It also appeared from the figures to be the practice of certain cities to record as 
convictions all cases bound over in the police courts. Letters were written to all 
of these, asking for confirmation or correction of conviction figures. Consequently 
with the exception of Fall River and Cambridge, convictions may be taken to 
represent final convictions. In Bridgeport, Newark, Oakland, Providence, and San 
Francisco, conviction figures are estimates. 

The number of New York policemen is taken from the 1930 police report, the 
number for Pittsburgh from the 1930 report, and all other figures of number of 
policemen in the United States are from the August 1930 bulletin of Unirorm 
Crime Reports. They include with the possible exception of New York, civilian 
as well as uniformed members of the police forces. The English figures are taken 
from the various city police reports furnishing the other statistics used. It is pre- 
sumed that the English figures also include civilian members of the forces. The 
number of Canadian policemen is taken from STaTisTICS OF CRIMINAL AND OTHER 
OFFENSES for 1928, but it is not shown in the report whether or not the figures 
include civilian members of the police forces. 
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SAM Bass Warner, A.B., Harvard, 1912, LL.B., 1915, S.J.D., 1923. Au- 
thor of New Federal Criminal Census (1923) 14 J. Crim. L. & Crim. 79, 
A Tentative Plan for Criminal Court Statistics in StxTH REPORT OF JUDICIAL 
Councit or Mass. (1930), SURVEY OF CRIMINAL STATISTICS IN THE UNITED 
STATES (1931), and of other articles in various periodicals. Assistant Profes- 
sor of Penal Legislation and Administration in Harvard Law School. 
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THe Law Scuoor. — The following tables show the registration 
figures for the entering classes of the last twelve years, the geographical 
sources from which these classes have been drawn, and the division into 
classes for twelve years (as usual, the figures are compiled as of the date 
of November 15): 


New England 

Massachusetts outside of 
Massachusetts Total in 

Number Percentage Number Percentage Number Percentage Class 


49 14 37 10 277 76 363 
64 17 21 295 77 380 
89 21 38 304 70 431 
93 19 44 ; 355 72 492 
20 33 391 74 531 

18 40 425 75 567 

19 45 493 74 669 

20 57 502 72 694 

18 67 483 72 672 

15 58 565 77 735 

15 44 504 78 645 

52 472 73 651 


Outside of 
New England 


1920-2I 1921-22 1922-23 1923-24 1924-25 1925-26 
Res. Grad. 8 12 17 17 29 
Third Year 271 232 246 246 314 
Second Year 246 261 265 346 347 
First Year 383 431 492 531 567 
Unclassified 49 50 45 34 32 
Specials 45 32 37 28 26 


1018 1202 1315 


1928-29 1929-30 1930-31 1931-32 
Res. Grad. 34 34 44 47 
Third Year 379 403 400 424 
Second Year 443 429 442 
First Year 672 735 651 
Unclassified 36 25 22 20 
Specials 25 14 10 II 


1589 1640 1596 1595 





MisTAKE OF Law: A SuGGESTED RATIONALE. — Generally, money 
paid under mistake of law can not be recovered. Though this rule has 
frequently been severely criticized,t recent cases indicate that it still 





1 See Keener, Quasi-Conrracts (1893) § 85; Woopwarp, Quasi-ConTRACTS 
(1913) $35; 3 Witxiston, Contracts (1920) § 1582; Notes (1908) 21 Harv. L. 
REv. 225; (1919) 32 id. 283; (1922) 22 Yate L. J. 166, 
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has strong judicial support.” Reasons for such a rule have apparently 
never been adequately stated in any of the many opinions setting it 
forth. Originally announced by Lord Ellenborough in an erroneous 
application of a criminal law maxim,’ its survival, despite a recognition 
of the falsity of this foundation, is a strong argument in its favor. That 
it may have a sound basis is further indicated by the reluctance with 
which courts grant relief even in those jurisdictions in which the rule 
has been expressly overthrown either by statute or by judicial decision.* 

Virtually, the rule declares that one is compelled to proceed at his 
own risk on questions of law.° When applied to conduct invading 





2 Petaluma v. Hickey, 90 Cal. App. 616, 266 Pac. 613 (1928); Richardson 
Lubricating Co. v. Kinney, 337 Ill. 122, 168 N. E. 886 (1929) ; Standard Oil Co. v. 
Bolinger, 337 Ill. 353, 169 N. E. 236 (1929); Gilman v. Forgione, 130 Me. t1or, 
153 Atl. 883 (1931); Adrico Realty Corp. v. New York, 250 N. Y. 29, 164 N. E. 
732 (1928); Matter of Stewart, N. Y. L. J., Nov. 2, 1931, at 620; Hadley v. 
Farmers Nat. Bank, 125 Okla. 250, 257 Pac. r101 (1927); National Pari-Mutual 
Ass’n Ltd. v. The King, 46 T. L. R. 594 (1930); see Note (1928) 53 A. L. R. 949. 

3 In the case of Bilbie v. Lumley, 2 East 469, 470, 472 (1802), Lord Ellen- 
borough is reported as having asked council for the plaintiff “ whether he could 
state any case where if a party paid money to another voluntarily with a full 
knowledge of all the facts in the case, he could recover it back again on account 
of his ignorance of the law?” As a matter of fact, there were several such cases 
on the books: Hewer v. Bartholomew, Cro. Eliz. 614 (1598); Lansdowne v. 
Lansdowne, 2 Jac. & W. 205 (1730) ; see KEENER, Quasit-ConTRACTS (1893) 85, n.1. 
No doubt, Lord Ellenborough in later declaring that ‘Every man must be taken 
to be cognizant of the law” was influenced by the maxim “ ignorantia juris non 
excusat ” taken from the criminal law with which he was more familiar. This as 
a basis for the rule has certainly been repudiated. See Montriou v. Jefferys, 
2 C. & P. 113, 116 (1825) ; Martindale v. Falkner, 2 C. B. 706, 719 (1846). 

4 In Connecticut and Kentucky the rule has apparently been rejected by judi- 
cial decision. Northrop’s Ex’rs v. Graves, 19 Conn. 548 (1849); McMurtry 
v. Kentucky Cent. R. R., 84 Ky. 462, 1 S. W. 815 (1886). But the results are 
not unlike those reached on approximately the same record in jurisdictions 
following the rule. Cf. Monroe Nat. Bank v. Catlin, 82 Conn. 227, 73 Atl. 
3 (1909); Rockwell v. New Departure Mfg. Co., 102 Conn. 255, 128 Atl. 302 
(1925); Hall v. Farmers Bank, 23 Ky. L. Rep. 1450, 65 S. W. 365 (1901); 
Robertson v. Jefferson County, 205 Ky. 479, 266 S. W. 27 (1924). In at least six 
jurisdictions the general rule denying relief has been altered by statute. Cat. Civ. 
Cope (Deering, 1923) § 1578; Ga. Cope ANN. (Michie, 1926) § 4576; Mont. Rev. 
Cope (Choate, 1921) § 7486; N. D. Comp. Laws ANN. (1913) § 5855; OKLA. Comp. 
Stat. ANN. (Bunn, 1921) § 5002; S. D. Comp. Laws (1929) § 822. These statutes 
have frequently been narrowly construed. See, e.g. Boggs v. Fowler, 16 Cal. 560 
(1860) ; Harralson v. Barrett, 99 Cal. 607, 34 Pac. 342 (1893); Bottego v. Carroll, 
31 Mont. 122, 77 Pac. 430 (1904); Chrysler Light & Power Co. v. Belfield, 58 N. D. 
33, 224 N. W. 871 (1929); Hadley v. Farmer’s Bank, 125 Okla. 250, 257 Pac. 1101 
(1927); Evans v. Hughes County, 3 S. D. 244, 52 N. W. 1062 (1892). But the 
significance of the fact that, in general, the results reached under judicial and statu- 
tory modifications of the rule are not far different from those which would have 
been reached under the rule unmodified should not be overemphasized, for one 
may generalize with equal soundness that the results of the cases where the rule 
is said to be applied would not in many instances be far different from those which 
would have been reached in the absence of such a rule but under the limitations 
applying to mistake of fact. 

5 It is often very difficult to determine just what is a mistake of law and what 
is a mistake of fact. Private rights are said to be mixed questions of law and 
fact. See note 19, infra. Negligence is ordinarily a question of fact but under 
certain circumstances it becomes a question for the court to decide. Does this make 
it a question of law? Whether a certain activity is transportation seems to be a 
question of fact, but as a question of interstate commerce it may become a question 
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social or private rights, such a risk is correctly imposed; ignorance of 
the existence of rights can offer little recompense for their violation. 
But when neither private nor social rights have been invaded by a 
transaction, the reasons for compelling a party to ascertain the law at 
his own peril are less apparent. Rules of law can no more be presumed 
to be matters of common knowledge than equally technical deductions 
from facts; both involve fields of special learning. Yet in cases of 
money paid under mistake of fact relief follows from settled principles 
of quasi-contract.° If the same principles are not sufficient to give 
relief for mistake of law, it must be because of peculiar reasons of policy. 

Such considerations may arise from the problem of proof. Though 
mistake of fact cases, as well as those involving mistake of law, present 
difficulties of proof, the nature of the problem differs fundamentally in 
the two situations. In the first, proof that there was a mistake and 
that payment was made because of it, will generally rest on evidence 
of the related facts and the means of knowing them. Both of these 
are objectively ascertainable. But the evidence of mistake of law must 
be found almost entirely within the minds of the parties. Aside from 
the payment, there is usually nothing but the word of the complainant 
himself to prove that he acted under, or paid because of, a misunder- 
standing. The possibilities of fraud resulting are not minimized by the 
fact that the defendant may equally misrepresent the state of his mind. 
Particular mistake of fact cases in which the evidence is no more ob- 
jective than it is in the typical mistake of law case only mark the limits 
of the generalization.’ 

The danger of relying on purely subjective evidence of mistake arises, 
in one respect, in the determination of the motive of payment. Before 
recovery could be allowed, it would have to appear that the mistaken 
assumption was a sine qua non of the payment.* In numerous instances 





of law. The legal effect of “to A and his heirs’? may be a question of law in one 
case and a question of fact in another, depending upon whether what is intended 
by those words is controlling. Cf. Whittemore v. Equitable Trust Co., 250 N. Y. 
298, 165 N. E. 454 (1929). 

6 See 3 WitListon, ConTRACTS (1920) § 1535 et seq. 

7 Such a generalization, of course, will not apply in all cases. In some instances 
proof in mistake of fact cases will be even more subjective than in some mistake 
of law cases. In National Life Ins. Co. v. Jones, 1 Thomp. & C. 466 (N. Y. 
1873), af’d on opinion below, 59 N. Y. 649 (1874), the mistake asserted was that 
the money had been paid to the beneficiary in ignorance of the fact that the 
policy had originally been secured by fraud. In finding other motives for the 
paymen:, the court relied almost solely on the testimony of the insurance company 
officials. Compare this situation with that in Scott v. Ford, 45 Ore. 531, 78 Pac. 
742 (1904), where an executor paid one whom he supposed to be a legatee and 
therefore legally entitled. 

8 It is clear that even for mistake of fact no relief will be given if it appears 
that the plaintiff would have acted in the same way if he had known the truth. 
Langevin v. City of St. Paul, 49 Minn. 189, 51 N. W. 817 (1892); Needles v. Burk, 
81 Mo. 569 (1884); National Life Ins. Co. v. Jones, 59 N. Y. 649 (1874). The 
issue of when a mistake is material is also one of causation. People enter into 
contracts or make payments out of a multiplicity of motives. It is generally said 
that if the mistake is as to an immaterial or collateral matter, the transaction will 
not be disturbed. 3 Wiuiston, Contracts (1920) § 1569; Cavanagh v. Tyson, 
Weare, & Marshall Co., 227 Mass. 437, 116 N. E. 818 (1917); Buffalo v. O’Malley, 
61 Wis. 255, 20 N. W. 913 (1884). In Dambmann v. Schulting, 75 N. Y. 55, 64 
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payment is not made because of legal duty alone. One also pays to 
maintain credit or standing,® to avoid social pressure,’® because of a 
feeling that in conscience it is owing,’! or because of doubt, not as to 
the law, but as to the possibility of proving the facts from the available 
evidence.” A careful reflection at the time of payment might reveal 
that one or several of these motives were then paramount in the mind. 
But payments are generally made without any such mental evaluation 
of the various contributing causes. And if not consciously measured at 
that time, their weight can not later be conveyed to a jury by the aver- 
age litigant. The persuasiveness of motives will, in addition, vary with 
the lapse of time. On later discovering that he was not legally bound 
to pay, even the most honest litigant in an action to recover back his 
money will overemphasize his assumed legal duty as the impelling mo- 
tive of payment and underemphasize those motives based on expediency. 

It may be true that, at times, payment is prompted by the belief that 
the law probably imposes the duty. This is not enough. Conviction 
is a prerequisite of mistake. Here subjective evidence is patently un- 
reliable. In one sense all law is merely a prophecy as to what a court 
will rule on a particular set of facts.** One who realizes this and investi- 
gates before making payment may make himself more certain as to 
the outcome of his guess,’* but that alone will not make it any less a 





(1878), the court declared: “ There are many extrinsic facts surrounding every busi- 
ness transaction which have an important bearing and influence upon its results. 
Some of them are generally unknown to one or both of the parties and if known 
might have prevented the transaction. In such cases, if a court of equity could 
intervene and grant relief, because a party was mistaken as to such a fact which 
would have prevented him from entering into the transaction if he had known the 
truth, there would be such uncertainty and instability in contracts as to lead 
to much embarrassment.” The application of this nebulous distinction in mis- 
take of law cases is not clear. Mistakes as to the legal benefits that may accrue 
from a bargain and payment may often be considered part of the bargaining risk 
and hence immaterial. If payment were made under a mistake as to legal liability . 
there might be room for doubt as to whether the legal duty was the motive of 
payment. But this established, it would seem that the mistake was material and 
not collateral. 

® Cf. New York Life Ins. Co. v. Chittenden & Eastman, 134 Iowa 613, 112 
N. W. 96 (1907). 

10 Cf. Monroe Nat. Bank v. Catlin, 82 Conn. 227, 73 Atl. 3 (1909); Tucker 
v. Denton, 32 Ky. L. Rep. 521, 106 S. W. 280 (1907). 

11 Cf, Richardson Lubricating Co. v. Kinney, 337 Ill. 122, 168 N. E. 886 (1929). 

12 Cf, Windbiel v. Carrol, 16 Hun 1o1 (N. Y. 1878). 

13 In this respect, mistake of law might be compared with mistake as to future 
facts. Here relief is given only where it appears that neither party took the risk 
as to the future fact. United States v. Lewis, 237 Fed. 80 (C. C. A. 8th, 1916); 
Mineral Park Land Co. v. Howard, 172 Cal. 289, 156 Pac. 458 (1916); Matousek 
v. Galligan, 104 Neb. 731, 178 N. W. 510 (1920); Logan v. Consolidated Gas Co., 
107 App. Div. 384, 95 N. Y. Supp. 163 (1905) ; Anglo-Egyptian Navigation Co. v. 
Rennie, L. R. 10 C. P. 271 (1875); see Note (1921) 12 A. L. R. 1273. Clearly the 
security of transactions requires that the risk as to future facts should fall on one 
party or the other. See Dambmann v. Schulting, loc. cit. supra note 8. 

14 Cf. Rockwell v. New Departure Mfg. Co., roz Conn. 255, 128 Atl. 302 (1925). 
This would apply also where one consults an attorney and acts under his advice. 
Where one has taken the trouble to seek legal advice, it is fair to assume that he 
had some doubts before consulting. In mistake of fact cases there is authority for 
the proposition that if one makes payment as a result of having his prior doubts 
settled by expert advice, he can not later recover back his payment on discovering 
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guess.'° Too often what is said to be a mistake of law is really a mis- 
judgment as to the expediency of risking the outcome of a lawsuit. Pay- 
ment made with this chance element in mind is in the nature of a 
compromise or voluntary payment, and established considerations of 
policy prevent relief.'® 

The difficulty of establishing the motive and the possibility that the 
risk was assumed may be present as well in some cases of mistake of fact 
as in those of mistake of law. The difference between the two classes 
is one of degree. Yet rules of law must be working rules. In many 
instances of alleged mistake of law we must ask the jury to discover 
a man’s past motives and the degree of certainty with which he pre- 
viously regarded the legal significance of a specific set of facts; and this 
practically on his own testimony. The difficulty of the task and the 
inability of a jury to cope with it ** may well result in denying relief in 





that the advice was wrong. McArthur v. Luce, 43 Mich. 435, 5 N. W. 451 (1880). 
But in mistake of fact cases it would seem that if he had had any doubts before 
seeking expert advice, the advice might well have removed them. He would then 
be acting clearly under a mistake and should get relief. Turner Falls Lumber Co. v. 
Burns, 71 Vt. 354, 45 Atl. 896 (1899). To rule otherwise would be to give too 
conclusive an effect to an independent investigation. However, one consulting an 
attorney may still be conscious that he is making his payment as a result of a guess 
although the guess was one of an expert in the field. The nature of the advice is 
relevant here as to his resulting state of mind. It is entirely possible that the 
manner in which the advice was given may have eliminated the guess element from 
his mind. Sureness itself is a question of degree, more obviously so with regard 
to future facts than with regard to past facts. See note 13, supra. As the state of 
the actor’s mind varies from great uncertainty to relative sureness, there must be 
some point at which the amount of uncertainty present will be so negligible as to 
take the case outside of the policies which underlie the rule of no recovery for 
payment under doubt. Cf. Guild v. Baldridge, 32 Tenn. 294, 302 (1852). 

15 But it would be equally untenable to say that since all law is more or less 
a guess or prophecy, it is impossible to act under a mistake as to the law. One 
who knows that all law is a guess may or may not be acting under mistake depend- 
ing upon the degree of certainty present in his mind. Cf. note 14, supra. But to 
one ignorant of this characteristic of law, law may be as much a certain factor as 
any deductions reached by a process of reasoning from facts in the physical world. 

16 Although treated together here, it is well to recognize the distinction between 
a payment which is a compromise and one which is made under a doubt as to fact 
or law. If both parties are in doubt as to the validity of their legal claims, and 
payment is made and received under a mutual consciousness of the presence of this 
doubt, it may well be in the nature of a compromise. If so, the transaction will not 
be disturbed later. Smith v. Smith, 36 Ga. 184 (1867); see Note (1910) 25 
L. R. A. (N.s.) 276. Such compromises find judicial favor in their tendency to 
promote peace and to decrease litigation. But the compromise of a disputed 
claim indicates not only doubt as to the law or fact involved but also a bargain 
made on the strength of the doubt. If the bargaining element were not present 
or if the payor only had doubt in his mind and paid the full demand, it could 
hardly be called a compromise. But while the same reasons of policy do not 
necessarily apply, one who thus makes a payment while he is conscious that it may 
not be legally owing should equally be denied relief. The proper course of action 
for him to pursue is to refuse payment and allow the dispute to be litigated. The 
state provides courts for this purpose. To allow him to make the payment and 
later choose his own time and place of litigation not only gives him “ two days in 
court ” and a choice of being either plaintiff or defendant but it also has the serious 
result of postponing the security or finality of all transactions until the statute of 
limitations has run. 

17 The difficulty of the task has been expressed by Stirling, J., in Allcard v. 
Walker, [1896] 2 Ch. 369, 381: “ No doubt the jurisdiction is one to be carefully 
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all cases by a rule of thumb, which works less injustice in the long run 
than the more abstractly just, but less workable, rule granting relief.1* 
Conversely, the greater possibility of objective proof in the general 
run of mistake of fact cases may well merit a contrary rule of thumb 
allowing recovery. It may be well to recognize that the problem of 
proof varies with the particular case. Situations involving mistake of 
fact may, of course, be on the side of the line where relief must be 





exercised and the facts in each case must be closely scrutinized to see which way 
the equity lies.” The jury problem may be a reason for the difference of 
approach accorded mistake of law in courts of equity as distinguished from the 
rule applied in law courts. The possibility of having the chancellor rather than 
the jury scrutinize the facts may have modified the rule in equity. In England 
especially, there are numerous dicta rejecting the rule in equity cases. See Daniell 
v. Sinclair, 6 App. Cas. 181, 190 (1881): “ In Equity the line between mistakes in 
law and mistakes in fact has not been so clearly and sharply drawn.” And in 
what is referred to as a “ modern leading case” Lord Justice Mellish said: “I 
think that, no doubt, as was said by Lord Justice Turner, ‘This Court has power 
(as I no doubt feel that it has) to relieve against mistakes in law as well as mistakes 
in fact’; that is to say, if there is any equitable ground which makes it, under the 
particular facts of the case, inequitable that the party who received the money 
should retain it.”” Rogers v. Ingham, 3 Ch. D. 351, 357 (1876). But the results 
of the cases have not been far different from those which would have been reached 
in a law court. In money payment cases, relief has been consistently denied. 
See Woopwarp, Quasi-ConTRACTs (1913) 56, n.1. 

It is no solution of this jury problem to say that a man’s unexpressed intent 
and motives are determined in other fields of the law. The determination of 
specific intent in a crime such as murder differs in degree if not in kind from the 
present problem. The intent there is one looking toward immediate results and as 
such has certain objective manifestations. Furthermore, it is generally singular in 
character. The determination of the motive of malice in torts presents a problem 
much closer to the one involved in mistake causation. The cases may be distin- 
guished on the ground that the policy against examining motives is not as strong 
in tort cases as in those involving commercial transactions. Probably more im- 
portant is the fact that proof of malice will generally depend on evidence of 
unfriendly relations between the parties, a matter which is objectively ascertainable. 

18 Such a rule of thumb would be sanctioned by the same policy which calls 
forth the parol evidence rule or which lies behind the Statute of Frauds. The 
merit of such a rule is probably best illustrated by the very cases in which the rule 
was originally laid down. The case of Bilbie v. Lumley, supra note 3, involved 
payment of a loss by an insurer. His contention was that he paid under a mis- 
understanding of the legal import of certain letters which he later discovered con- 
stituted a valid defense against payment. In going back of the record and attempt- 
ing a reconstruction of the proceedings at the trial, one might well question the ex- 
istence of any evidence other than the plaintiff’s own testimony on whether he had 
any doubts as to the law, whether the failure to discover the defense was the im- 
pelling motive of the payment, or whether he made the payment without even con- 
sidering the possibilities of a defense in the letters involved. The other leading 
English case, Brisbane v. Dacres, 5 Taunt. 143 (1813), may well be scrutinized with 
this same approach. The American counterpart of these decisions is the case of 
Hunt v. Rousmanier, 8 Wheat. 174 (U.S. 1823). Here the plaintiff chose as security 
for a debt a power of attorney over certain property in preference to a mortgage in 
order to escape the burdens attendant on holding legal title. On the death of his 
debtor, the estate being insolvent and his power of attorney failing to survive, he 
asked the court to give him the mortgage, pleading his ignorance that the law 
would terminate his power of attorney at death. While the decision is cited as 
holding that there is no relief for mistake of law, it might be pointed out that 
there was no showing that the plaintiff ever contemplated the possibility of the 
death of his debtor at the time of the transaction, or that he ever considered the 
law on the subject. 
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denied because of problems of proof; claims based on mistake of law 
may, at times, be provable in a manner which would place them well 
on the other side of that line. But an arbitrary rule proceeding from 
sound considerations of policy can not be said to be without merit.’® 





THE GROWTH OF Vicarious LIABILITY For WitFut Torts BEyYonp 
THE SCOPE OF THE EMPLOYMENT. — That a master may be liable for 
his servant’s intentional torts has now become firmly established. 





19 A survey of the exceptions to the rule of no recovery for mistake of law 
does not detract from the argument. Some of these exceptions involve no mis- 
take of law at all; others present a possibility of objective proof that takes them 
outside of the general run of cases; still others introduce new arguments of policy 
which are felt to outweigh difficulties of proof. 

(1.) Relief is given in cases of mistake as to the legal effect of words. Canedy 
v. Marcy, 13 Gray 373 (Mass. 1859). While this exception finds its more general 
application in equity cases, there is no reason to believe that it would not also 
be followed at law. But since the underlying rule is that the intent of the 
parties shall control, this is not a true case of mistake of law at all since courts 
in giving to words certain legal effects are saying that as a matter of fact they 
almost universally express a given intent. (2.) It is often said that relief is 
given for mistake as to private rights as distinguished from general law. Goff v. 
Gott, 5 Sneed 562 (Tenn. 1858) ; Cooper v. Phibbs, L. R. 2 H. L. 149, 170 (1876), 
The reasons given for this exception are that questions of private right are con- 
sidered as mixed questions of law and fact. See Alton v. First Nat. Bank, 157 
Mass. 341, 343, 32 N. E. 228, 229 (1892). It is submitted that while questions of 
private right may involve both questions of law and questions of fact, the 
mistake may be strictly one of law as well as a mixed one of law and fact. 
But the proof of a belief in the existence of private rights, such as ownership, 
can be found in objective evidence of conduct, while belief in the existence of a 
general law generally would have no such objective manifestations. (3.) Payment 
to an officer of court or other public officer under mistake of law may be recovered. 
Carpenter v. Southworth, 165 Fed. 428 (C. C. A. 2d, 1908); Marcotte v. Allen, 
91 Me. 74, 39 Atl. 346 (1897). In these cases, the inequality between the parties 
presents new considerations of policy. Persons dealing with such officers may well 
assume in many cases that the officers are acquainted with the law and may be 
relied upon. The limits are of course the limits of justifiable reliance. The excep- 
tion, for special reasons-of policy, has no application in tax cases. See Note (1927) 
48 A. L. R. 1381. (4.) Payments made out of public funds under mistake of law 
are recoverable. Ada County v. Guess, 4 Idaho 611 (1895). The policy invoked 
here is no doubt a desire to protect public funds. Many courts have reached the 
result on grounds other than mistake of law by holding that no officer is authorized 
to make an illegal payment and hence in so doing acts beyond the scope of his 
agency. County of Wayne v. Reynolds, 126 Mich. 231 (1901); see Note (1929) 
63 A. L. R. 1346. (5.) It is said that there will be recovery where money is paid 
under mistake as to foreign law. Haven v. Foster, 9 Pick. 111 (Mass. 1829) ; Rosen- 
baum v. United States Credit-system Co., 64 N. J. L. 34, 44 Atl. 966 (1899). This 
exception, if sound, is strong authority against the theory contended for here. The 
cases speak of it as if it were an outgrowth of the principle of evidence that, for 
trial purposes, foreign law is a question of fact. But it would seem that such a 
rule of evidence could no more change a thing from law to fact than the deciding 
of a proposition of fact by the judge rather than the jury could make it a matter 
of law. (6.) Relief is also given where the plaintiff acts under.a mistake of law 
and the defendant is guilty of fraud, overreaching, or inducing the mistake. Hans- 
ford v. Freeman, 99 Ga. 376, 27 S. E. 706 (1896); Montgomery & Co. v. Atlantic 
Lumber Co., 206 Mass. 144, 92 N. E. 71 (1910). Here obvious considerations out- 
. weigh the policy that may be behind the general rule. See Haviland v. Willets, 
141 N. Y. 35, 50, 35 N. E. 958, 961 (1894). 


1 It was at one time held that the master was not liable for unauthorized 
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But it is usually essential that the servant’s conduct have some con- 
nection with his employment; ? it is a commonplace that one who acts 
entirely for his own benefit is outside the scope of his employment.® 
Yet, not infrequently the master is held liable though his servant’s 
motive was purely personal.* Discerning courts have held a personal 
quarrel to be within the scope of employment, provided it was immedi- 





wilful torts. Wright v. Wilcox, 19 Wend. 343 (N. Y. 1838). Fictions of “ implied 
authority ” and “estoppel” have been utilized to overcome the original pro- 
cedural stumbling block. See Bary, Vicarious LiaBmity (1916) 81, 107. They 
grew up to prevent corporate enterprises from passing the liability to servants. 
See Laski, The Basis of Vicarious Liability (1916) 26 Yate L. J. 105, 118. Now 
master and servant may be joined in a single action. See (1930) 14 Munn. L. 
REv. 575, 576. 

2 Objectively the servant must do something like he is authorized or expected 
to do. Janvier v. Sweeney, [1919] 2 K. B. 316 (servant threatens when sent to 
bribe); Son v. Hartford Ice Cream Co., 102 Conn. 696, 129 Atl. 778 (1925) 
(truck driver collecting bill attempts to carry away cash register and assaults 
plaintiff) ; Ploof v. Putnam, 83 Vt. 252, 75 Atl. 277 (1910) ; see AGENcy RESTATE- 
MENT (Am. L. Inst. 1930) § 453; Note (1925) 38 Harv. L. Rev. 513, 514. Beyond 
this, even though the servant had his master’s purpose in mind, the master is not 
liable. Muller v. Hillenbrand, 227 N. Y. 448, 125 N. E. 808 (1920); see Bart, 
Law OF MASTER AND SERVANT (1929) 208; (1931) 44 Harv. L. Rev. 642. Thus 
a highly outrageous act excuses the master. Smith & Sons v. Dawson, 206 Ky. 
107, 266 S. W. 926 (1924) (truckman used iron pipe to prevent taking of license 
number) ; see Batt, op. cit. supra, at 213; cf. Maggard v. Kentucky King Coal Co., 
209 Ky. 809, 273 S. W. 451 (1925); Hale v. Gilliland Oil Co., 151 La. 500, g1 So. 
853 (1922). 

3 Daniel v. Excelsior Auto Co., 31 Ga. App. 621, 121 S. E. 692 (1924); 
Anderson v. Metropolitan Life Ins. Co., 128 Misc. 144, 218 N. Y. Supp. 494 
(1926) (rape by insurance agent); see Laski, supra note 1, at 120; (1931) 44 
Harv. L. Rev. 642. But see Note (1925) 38 Harv. L. Rev. 513, 514; cf. Bearman 
v. Southern Bell Tel. Co., 134 So. 787 (La. 1931); Doyle v. Scott’s Cleaning 
Co., 31 S. W.(2d) 242 (Mo. App. 1930); Goble v. American Ry. Exp. Co., 
124 S. C. 19, 115 S. E. 900 (1923); 2 MecHeM, AGENCY (2d ed. 1914) § 1929. 
Similarly where the servant has no malevolent, but merely a playful, purpose. 
See Zbinden v. De Moulen Bros. & Co., 245 Ill. App. 248, 256 (1924); Great 
Atlantic & Pacific Tea Co. v. Roch, 153 Atl. 22, 23 (Md. App. 1931). But if the 
servant has both his master’s and his own purpose in mind, the master is not 
excused. Uptegrove v. Walker, 7 S..W. (2d) 734 (Mo. App. 1928); see AGENcy 
RESTATEMENT (Am. L. Inst. 1930) § 461. 

4 Some courts go to the other extreme and erroneously make this subjective 
requirement a matter of dogma rather than of fact. Estes v. Brewster Cigar Co., 
287 Pac. 36 (Wash. 1930) (holding that a store manager running an unlawful 
game must be acting for his own purpose). This is probably owing to the court’s 
desire to make more certain rules of control and take master and servant cases 
away from juries. Cf. Note (1925) 38 Harv. L. Rev. 513, 514. In defamation 
cases a few courts narrowly define scope of employment, owing to the fact that 
the servant usually has a personal motive in such cases. Slander: Vowles v. Yakish, 
191 Iowa 368, 179 N. W. 117 (1920) (insurance company not liable for adjuster’s 
slander about origin of fire, that matter not being in dispute) ; see Note (1921) 13 
A. L. R. 1142, 1145, 1146; (1912) 26 Harv. L. Rev. 175, 176. Libel: Washington 
Gas Light Co. v. Lansden, 172 U.S. 534 (1918) (general manager held beyond scope 
in writing letter about plaintiff's business practices); cf. Weir v. Brotherhood of 
R. R. Trainmen, 221 Ala. 494, 129 So. 267 (1930) (servant shows letter in 
spirit of gossip). Some courts have carried this tendency so far as to require 
that the slander of a corporate agent be authorized or ratified in fact if a corpora- 
tion is to be held. Steward Dry Goods Co. v. Heuchtker, 148 Ky. 228, 146 S. W. 
423 (1912). Contra: Waters-Pierce Oil Co. v. Bridwell, 103 Ark. 345, 147 S. W. 
64 (1912); see (1912) 26 Harv. L. Rev. 175, 176. 
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ately inspired by something connected with the servant’s work.® A few 
special cases are more easily understood. A servant’s playful motive in 
using the master’s dangerous instrumentalities does not excuse the mas- 
ter in jurisdictions recognizing the dangerous instrumentality doc- 
trine. Nor is the latter free from liability if the servant is negligently 
selected or retained.’ The presence of a non-delegable duty may ex- 
plain his responsibility in other instances.* But there remain numer- 
ous cases for which no better explanation can be found than that the 
master has placed his servant in a position to abuse the confidence of 
third parties.® Yet, in the absence of negligence, the law does not gener- 
ally impose liability even where reliance may be expected.'® It is diffi- 
cult to resist the conclusion that the courts, perhaps unconsciously, 
have extended vicarious liability far beyond its generally accepted limits. 





5 Chicago Mill & Lumber Co. v. Bryeans, 137 Ark. 341, 209 S. W. 69 (1919); 
Bearman v. Southern Bell Tel. Co., supra note 3; cf. Schmidt v. Minor, 150 
Minn. 236, 184 N. W. 964 (1921); Richberger v. American Exp. Co., 73 Miss. 
161, 18 So. 922 (1896); Davis, Director Gen. of Railroads v. Merrill, 133 Va. 69, 
112 S. E. 628 (1922); see 2 MecHemM, AcENcy § 1961. The following cases fail to 
note or to recognize this basis of liability. Turner v. American District Tel. & 
Messenger Co., 94 Conn. 707, 110 Atl. 540 (1920); Smith & Sons v. Dawson; 
Hale v. Gilliland Oil Co., both supra note 2; Valley v. Clay, 151 La. 710, 92 So. 308 
(1922) ; Mandel v. Byram, 191 Wis. 446, 211 N. W. 145 (1926); cf. Atlanta Base- 
ball Co. v. Lawrence, 38 Ga. App. 497, 144 S. E. 351 (1928). 

6 Pittsburgh, C. & St. L. Ry. v. Shields, 47 Ohio 387, 24 N. E. 658 (1890); 
Euting v. Chicago & N. W. Ry., 116 Wis. 13, 92 N. W. 358 (1922); see (1903) 
16 Harv. L. Rev. 528. Contra: Obertoni v. Boston & Me. R. R., 186 Mass. 
481, 71 N. E. 980 (1904); Galveston, Harrisburg & San Antonio Ry. v. Currie, 
100 Tex. 136, 96 S. W. 1073 (1906); see (1928) 42 Harv. L. REv. 269, 270; 
(1923) 21 Micu. L. Rev. 707; cf. Zbinden v. De Moulen Bros. & Co., supra 
note 3. Horack would confine the doctrine to instruments inherently dangerous 
and specially tempting to misuse. See Horack, The Dangerous Instrument Doctrine 
(1917) 26 Yate L. J. 224, 226, 228, 235. The family car doctrine extends the 
dangerous instrumentality doctrine further. See King v. Smythe, 140 Tenn. 217, 
225, 204 S. W. 296, 298 (1918); Lattin, Vicarious Liability and the Family Auto- 
mobile (1928) 26 Micu. L. Rev. 846. Contra: Landry v. Richmond, 45 R. I. 
504, 124 Atl. 263 (1924). No case was found applying the family car doctrine 
to intentional torts. Care should be taken not to confuse dangerous instru- 
mentality cases with cases based on the fellow-servant rule. See (1923) 71 U. or 
Pa. L. REv. 283, 284; cf. (1923) 21 Micu. L. Rev. 707. No case has yet held a 
master where a servant malevolently uses his master’s dangerous instrumentality. 
See Horack, supra, at 233. 

7 Cressy v. Republic Creosoting Co., 108 Minn. 349, 122 N. W. 484 (1909); 
see (1917) 30 Harv. L. Rev. 768; Note (1924) 30 W. Va. L. Q. 286, 290; cf. Davis, 
Director Gen. of Railroads v. Merrill, supra note 5. Likewise, if a servant acts 
for his own purpose, but thereby is negligent in some accompanying authorized 
conduct, the master is liable. Jefferson v. Derbyshire Farmers, Ltd., [1921] 2 
K. B. 281; see Ac—Nncy RESTATEMENT (Am. L. Inst. 1930) § 460(e). Contra: 
William v. Jones, 3 Hurl. & C. 602 (1865). 

8 See Acency RESTATEMENT (Am. L. Inst. 1930) § 440. Of course this is merely 
a circumlocutory way of saying that in this particular class of cases the master is 
liable even though the servant has a personal motive. 

® See 2 Mecuem, AGENCY § 1930; Seavey, Agency (1923) 2 Nes. L. Butt. 
5, 13; Laski, supra note 1, at 116; cf. AGENCY RESTATEMENT (Am. L. Inst. 1930) 
88 485, 486. 

10 Liability in tort for nonperformance of a promise causing reliance is founded 
on negligence. See Note (1931) 45 Harv. L. Rev. 164, 168. For a study of the 
statutes imposing liability on the master in the absence of negligence, see Legis. 
(1931) 45 Harv. L. Rev. 171. 
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A bank is now generally held for a servant’s theft of securities left 
in its care.1t Recently, the doctrine of these cases has been held to 
apply to a garage keeper whose servant steals or injures the customer’s 
car.12. Though a contract of bailment is usually made the basis of the 
decisions,'* the absence of express provisions in the agreement has forced 
the courts to find, by strained implication, an assumption of a risk which 
was never contemplated. Apart from the fact that he is a servant, it is 
difficult, on principle, to distinguish a servant acting for his own benefit 
from a total stranger. Yet, in the absence of an express agreement, a 
bailee is not responsible for theft by a stranger.** Certainly the con- 
tract theory can not explain the decisions- holding the master liable 
even though the bailment was gratuitous.’° 

It is not only in bailment cases that the courts have frequently disre- 
garded the servant’s state of mind. Redress may be had from a rail- 
road for its servant’s assault on a passenger.*® A similar standard of 
liability has been imposed on saloons and hospitals.’7 Where a servant, 
having no intention to serve his master, assaults a guest in a hotel or 
place of entertainment, conflicting decisions may be found on the em- 
ployer’s responsibility.‘* If a contractual relationship can be found, it 





11 City Savings Bank & Trust Co. v. Pluchel, 37 Ohio App. 423, 175 N. E. 213 
(1931) ; see (1924) 37 Harv. L. Rev. 497; Note (1928) 52 A. L. R. 711, 713; cf. 
Bowles v. Payne, 251 S. W. tor (Mo. App. 1923). But cf. Jobson v. Palmer, 
[1893] 1 Ch. 71 (English rule). 

12 Pratt v. Martin, 35 S. W.(2d) 1004 (Ark. 1931); Corbett v. Smeraldo, 91 
N. J. L. 29, 102 Atl. 889 (1918) ; National Liberty Ins. Co. v. Sturtevant-Jones Co., 
116 Ohio 299, 156 N. E. 446 (1927) ; see (1928) 12 Minn. L. REv. 304, 305. Contra: 
Evans v. Dyke Automobile Supply Co., 121 Mo. App. 266, ror S. W. 1132 (1907) ; 
Firemen’s Fund Ins. Co. v. Schreiber, 150 Wis. 42, 135 N. W. 507 (1912) ; Sander- 
son v. Collins, [1904] 1 K. B. 628 (English rule) ; see (1914) 28 Harv. L. Rev. ror. 

13 City Savings Bank & Trust Co. v. Pluchel, supra note 11; see (1924) 37 
Harv. L. REv. 497. 

14 Emigh v. Wood, 81 Cal. App. 347, 253 Pac. 947 (1927) ; Galowitz v. Magner, 
208 App. Div. 6, 203 N. Y. Supp. 421 (1924). 

15 Trustees of Elon College v. Elon Banking & Trust Co., 182 N. C. 298, 
109 S. E. 6 (1921) ; see Hill v. Ansted Nat. Bank, 95 W. Va. 649, 657, 123 S. E. 417, 
420 (1924); (1929) 7 N. C. L. Rev. 182, 184; Note (1919) 4 A. L. R. 1196, 1228; 
cf. Grenada Bank v. Moore, 131 Miss. 339, 95 So. 449 (1923). Contra: Foster v. 
Essex Bank, 17 Mass. 479 (1821) ; cf. Note (1928) 52 A. L.R. 711, 720. The courts 
have tried to find consideration from the fact that the bank might receive an inci- 
dental benefit. Trustees of Elon College v. Elon Banking & Trust Co., supra. But 
it is obvious that, whatever the bank’s motive, the service is offered gratuitously. 

16 Southern Ry. v. Beaty, 212 Ala. 608, 103 So. 658 (1925); Pine Bluff & 
A. R. Ry. v. Washington, 116 Ark. 179, 172 S. W. 872 (1915); Garvik v. Burling- 
ton, C. R. & N. Ry., 131 Iowa 415, 108 N. W. 327 (1906) (brakeman rapes pas- 
senger) ; Goddard v. Grand Trunk Ry., 57 Me. 202 (1869). 

17 Johnson v. Monson, 183 Cal. 149, 190 Pac. 635 (1920) (saloon); Vannah v. 
Hart Private Hospital, 228 Mass. 132, 117 N. E. 328 (1917); Beilke v. Carroll, 51 
Wash. 395, 98 Pac. 1119 (1909) (saloon). 

18 Atlanta Baseball Co. v. Lawrence, supra note 5 (baseball park not liable) ; 
Brooks v. Jennings County Agricultural Joint Stock Ass’n, 35 Ind. App. 221, 
73 N. E. 951 (1905) (fair liable) ; Rahmel v. Lehndorff, 142 Cal. 681, 76 Pac. 659 
(1904) (innkeeper not liable) ; Clancy v. Barker, 71 Neb. 83, 98 N. W. 440 (1904) 
(innkeeper liable); Clancy v. Barker, 131 Fed. 161 (C. C. A. 8th, 1904) (same 
case — innkeeper not liable). Restaurant and store owners are excused. Smothers 
v. Welsh & Co. House Furnishing Co., 310 Mo. 144, 274 S. W. 678 (1925) (rape 
by salesman); Keller v. Gunn Supply Co., 62 Utah sor, 220 Pac. 1063 (1923) 
(restaurant); see Chase v. Knabel, 46 Wash. 484, 488, 90 Pac. 642, 643 (1907) 
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is frequently employed to explain the decisions.’® But the discovery of 
any relevant term in the agreement *° usually requires a tenuous con- 
struction. A railroad, for example, is not ordinarily liable for the torts 
of a passenger.** And again, the servant acting for his own purpose is 
scarcely distinguishable from a stranger. 

Certainly liability for the personal fraud of a servant or agent 2° 
can not be founded on any contract between the parties.2* Yet a 
railroad is liable where bills of lading are fraudulently issued; ** it 
is immaterial that the company never received the goods.*° The 
tendency to treat such bills as negotiable ** may account for the result.2’ 
But it can not explain the responsibility of an ordinary principal ** for 





(restaurant); Great Atlantic & Pacific Tea Co. v. Roch, 153 Atl. 22, 23 (Md. 
App. 1931). A purveyor of milk was not excused even where the servant’s spite 
was against his master. Stranahan Bros. Catering Co. v. Coit, 55 Ohio 398, 45 
N. E. 634 (1896). 

19 Vannah v. Hart Private Hospital, supra note 17. An old railroad case sug- 
gests that this is the sole reason for holding the master. See Williams v. Pullman’s 
Palace Car Co., 40 La. Ann. 87, 89, 3 So. 631, 634 (1888). 

20 The contract implication approach can not be pursued where there is no 
contract. Munick v. City of Durham, 181 N. C. 188, 106 S. E. 665 (1921) 
(municipal waterworks) ; cf. Richberger v. American Exp. Co., supra note 5. 

21 Tomme v. Pullman Co., 207 Ala. 511, 93 So. 462 (1922); Hatfield v. Payne, 
195 Ky. 310, 242 S. W. 32 (1922); Pugh v. Washington Ry., 138 Md. 226, 113 
Atl. 732 (1921). 

22 Berkovitz v. Morton-Gregson Co., 112 Neb. 154, 198 N. W. 868 (1924) 
(creditor’s agent makes over-collection keeping balance) ; Williams v. Commercial 
Casualty Ins. Co., 159 S. C. 301, 156 S. E. 871 (1931) ; Greenough v. United States 
Life Ins. Co., 96 Vt. 47, 117 Atl. 332 (1922); cf. Bank of Palo Alto v. Pacific Postal 
Telegraph-Cable Co., 103 Fed. 841 (N. D. Cal. 1900) ; Birkett v. Postal Telegraph- 
Cable Co., 107 App. Div. 115, 94 N. Y. Supp. 918 (1905), aff’d, 186 N. Y. 591, 79 
N. E. 1101 (1905). But cf. Stimpson v. Achorn, 158 Mass. 342, 33 N. E. 518 
(1893) ; Robertson v. C. O. D. Garage Co., 45 Nev. 160, 199 Pac. 356 (1921) (prin- 
cipal not bound by fraudulent chattel sales by agents). 

23 The courts speak of the servant’s peculiar knowledge and superiority over 
the victim. See Bank of Batavia v. New York, L. E. & W. R. R., 106 N. Y. 
195, 202, 12 N. E. 433, 435 (1887); (1929) 14 Corn. L. Q. 363, 366. Some courts 
speak fictitiously of implied authority and “estoppel.” See Baty, loc. cit. supra 
note 1; cf. Williams v. Commercial Casualty Ins. Co., supra note 22 (insurance 
agent “empowered ” to defraud). 

24 Bank of Batavia v. New York, L. E. & W. R. R., supra note 23; Gleason 
v. Seaboard Air Line Ry., 278 U. S. 349 (1929). The same notion makes banks 
liable for fraudulently issued certificates of deposit or stock certificates. Fifth 
Avenue Bank of New York v. Forty-Second St. & Grand St. Ferry Ry., 137 N. Y. 
231, 33 N. E. 378 (1893) ; Citizen’s State Bank v. Security Bank of Tyndall, 54 
S. D. 233, 222 N. W. 932 (1929); see Note (1923) 8 Sr. Louis L. REv. 180-93. 

25 Friedlander v. Texas & Pac. Ry., 130 U. S. 416 (1889) (excused the rail- 
road in this situation). The combination of Gleason v. Seaboard Air Line Ry., 
supra note 24, and 39 Sra. 542 (1916), 49 U. S. C. § 102 (1926), imposing lia- 
bility where the servant is authorized to issue a bill of lading, have destroyed the 
Friedlander case doctrine. See (1929) 14 Corn. L. Q. 363, 367. 

26 The theory of reliance seems inadequate to explain the results. In fact the 
reliance is rather on the person who presents the bill of lading than on the bill. 

27 See (1929) 77 U. oF Pa. L. REv. 689, 690. It has been suggested that a con- 
tract action might lie. See (1929) 38 YALE L. J. 827. In the absence of authority, 
or apparent authority clearly resulting in the formation of a contract, the innocent 
master should be liable only in tort for the actual damage suffered. Citizen’s 
State Bank v. Security Bank of Tyndall, supra note 24. 

28 On principle it should make no difference whether a corporation or an 
individual is the master, unless there is unusual reliance because the master is 2 
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false representations made by his agent while acting for his own bene- 
fit.2 Any basis for an implied authority is difficult to find; *° the agent 
is not authorized to act for his own benefit. That the principal fre- 
quently may be taken to have indicated his willingness to be bound 
by all of his agent’s representations may be sufficient to establish an 
apparent authority.** Yet apparent authority itself, though easily un- 
derstood as a basis of contractual liability,®* seems only a formula to 
support tort liability where mere inducement to rely is found. The de- 
cisions, though not unanimous, which declare that the principal can not 
escape liability for his agent’s fraud even by express agreement,** 
demonstrate that the former is liable merely because he has placed his 
agent in a position where innocent parties must and will rely. 

That an endless extension of liability might result from such a tech- 
nique is obvious. Carried to its logical conclusion, it would mean that 
one may be liable whenever he should expect that the reputation of his 
business organization will lead third parties to trust his employees. 
The cases have probably not gone so far.** Some may possibly be ex- 
plained on the theory that a public utility, enjoying some freedom from 
competition, may be subjected to a higher standard of liability.*° The 
railroad bill of lading cases ** probably must ultimately be justified on 
this basis. The readiness of the courts to place the risk of loss on a 
public utility is illustrated by a case holding a municipal corporation 
liable for an assault by its office manager apparently inspired only by 
personal motives,*’ though it is difficult to see why the manager in per- 





corporation. Cf. Hannon v. Siegel Cooper Co., 167 N. Y. 244, 60 N. E. 5097 
(1901). Fairness to an innocent master would preclude punitive damages in 
wilful tort cases but sometimes such damages are imposed on corporations. Sturgis 
v. Kansas City Ry., 228 S. W. 861 (Mo. App. 1921); Johnson v. Atlantic Coast 
Line R. R., 142 S. C. 125, 140 S. E. 443 (1927); Williams v. Commercial Casualty 
Ins. Co., supra note 22. Contra: Lake Shore & Mich. So. Ry. v. Prentice, 147 
U. S. 101 (1893); Fitscher v. Rollman & Sons Co., 31 Ohio App. 340, 167 N. E. 
469 (1929); Craker v. Chicago & N. W. Ry., 36 Wis. 657 (1875); see (1919) 
33 Harv. L. Rev. 111, 112; (1921) 6 Minn. L. Rev. 166. One wilful tort case 
imposed punitive damages on an individual master. Schmidt v. Minor, supra 
note 5; see (1921) 6 Minn. L. Rev. 166. 

29 Haskell v. Starbird, 152 Mass. 117, 142 N. E. 695 (1890); see AGENCY 
RESTATEMENT (Am. L. Inst. 1930) § 485. The representations made must be 
something like those the servant was authorized or expected to make. Haskell 
v. Starbird, supra; Lloyd v. Grace Smith & Co., [1912] A. C. 716; see Laski, 
supra note 1, at 119. But see (1903) 16 Harv. L. Rev. 61, 62. 

30 In some cases such fictions are used. See note 23, supra. 

31 See AcENcy RESTATEMENT (Am. L. Inst. 1930) §§ 489, 490. 

82 See Seavey, The Rationale of Agency (1920) 29 YALE L. J. 859, 872-74. It 
is an element of express mutual assent. 

83 Bankers’ Utilities Co, v. Cotton Belt Savings & Tr. Co., 152 Ark. 135, 237 
S. W. 707 (1922); Schuster v. North Am. Hotel Co., 106 Neb. 672, 184 N. W. 
136, 186 N. W. 87 (1921); see AGENcy RESTATEMENT (Am. L. Inst. 1930) § 484. 
oe Colonial Development Co. v. Bragdon, 219 Mass. 170, 106 N. E. 633 
1914). 

34 For the cases excusing restaurant and store owners, see note 18, supra. 

85 See (1928) 27 Micu. L. REv. 229, 230; Note (1926) 40 A. L. R. 1212-109. 

86 See notes 24, 25, 26, supra. 

87 Munick v. City of Durham, supra note 20; cf. Richberger v. American Exp. 
Co., supra note 5. 
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forming office service is different from the servant of any kind of 
master.** 

Had the courts stopped with the imposition of an unusual standard 
of responsibility on public utilities, the result might not have been 
startling. But the extension of this extraordinary liability to banks,*° 
saloons,*® garage-keepers,*! and hospitals ** indicates limitless possi- 
bilities for the future. The contract theory of liability is unsatisfactory 
unless the very presence of the master-servant relationship justifies the 
implications made. If it does, it can only be because the reputation of 
the master’s business organization has inspired confidence. This is the 
only explanation of an extreme decision holding a bank to account for 
the fraud of its vice-president in persuading a customer to invest in an 
embezzlement scheme.** But in this respect, a bank differs only in de- 
gree from an ordinary grocery store.** The degree of confidence in the 
bank may be higher, but the extension of liability to a garage-keeper *° 
indicates that the courts will not necessarily draw fine distinctions. 

It may be that the courts will usually confine this extraordinary lia- 
bility to those instances in which some contractual relationship can be 
found. The facts of the cases in which it has been imposed suggest a less 
arbitrary limitation. The servant for whose personal tort the master 
has been held to account is usually the very member of the master’s 
business organization who has been placed in a position especially en- 
abling him to commit the tort when the third person relies. Thus the 
wrongdoer is usually an officer of the bank,*® a conductor of the rail- 
road,*’ a nurse of the hospital,** or a bartender of the saloon.*® The re- 
sult might well be different were the servant one who, like the janitor of 
a hospital, ordinarily has no relations with the master’s business guests. 
It is this consideration that justifies the responsibility of an ordinary 
principal for the false representations of his agent; the tort is committed 
in the course of the very task assigned to him.®° On this view, it is not 
surprising that the master has been held for an indecent assault com- 
mitted by his servant sent to fit a woman’s brace,** though a recent case 
excuses him for a similar tort of his building inspector.** So limited, lia- 





88 An ordinary store owner was excused where his clerk made an indecent as- 
sault. Smothers v. Welsh & Co. House Furnishing Co., supra note 18. 

89 See note 11, supra. 

40 See note 17, supra. 

41 See note 12, supra. 

42 See note 17, supra. 

43 National City Bank v. Carter, 14 F.(2d) 940 (C. C. A. 6th, 1926). 

44 See note 38, supra. 

45 See note 12, supra. 

46 See note 11, supra. 

47 See note 16, supra. 

48 See note 17, supra. 

49 See note 17, supra. 

50 See notes 22, 29, supra. 

51 Stone v. Eisen Co., 219 N. Y. 205, 114 N. E. 44 (1916) ; see (1917) 30 Harv. 
L. REv. 389, 390; cf. Supreme Lodge of World, Loyal Order of Moose v. Kenny, 
= om 332, 73 So. 519 (1916) (grand lodge liable for improper initiation causing 
eat 

52 Grimes v. Saul Co., 47 F.(2d) 409 (D. C. App. 1931) (building inspector) ; 
cf. Anderson v. Metropolitan Life Ins. Co., supra note 3. 
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bility would not need to be confined, if the contract theory were dis- 
carded, to public utilities or businesses inspiring a high degree of public 
confidence but might be extended to any ordinary master who should 
expect a third party to rely.** Even on the present state of the authori- 
ties, the broadest outlines of the “ scope of employment ” are inadequate 
to include an important extension of the “doctrine” of respondeat 
superior. 





CONTRIBUTION AND INDEMNITY BETWEEN JOINT TORTFEASORS. — 
Merryweather v. Nixan ° is the source of the oft-repeated statement that, 
as between joint tortfeasors, there may be no indemnity or contribu- 
tion. If an “ emotional dislike ” for wrongdoers was ever the basis of 
the doctrine,’ it now finds only a limited expression in the decisions.* 
Such a feeling is undoubtedly the basis of the rule announced in the 
leading case, which denies relief to intentional tortfeasors.’ It may 





53 A careful analysis has revealed that the common-law decisions under discus- 
sion hold the master even though the servant acts for his own benefit, provided the 
master has placed him in a position where the former should expect that third 
parties will rely. The legislatures appear to have distinguished between kinds of 
masters in imposing extraordinary standards of liability. See Legis. (1931) 45 Harv. 
L. Rev. 171, 175. Both extensions follow from fundamental considerations. The 
inadequacy of the scope of the employment test to mark the limits of a master’s 
liability is not surprising. To find that the servant has acted within the scope of 
his employment in any case is only to find that the risk of loss properly belongs on 
the master. It has been suggested that all vicarious liability is to be justified as an 
effort to achieve the minimum social loss by placing the loss on the one who can 
best afford to bear it. See Laski, supra note 1, at 116, 121. It is possible that 
masters will thereby be induced to select their servants with great care. See id., 
at 113. Another justification for the anomalous liability may be found in the 
necessity for having judgments satisfied. See Baty, op. cit. supra note 1, at 154; 
Note (1925) 38 Harv. L. REv. 513, 517. 


1g T. R. 186 (1799). While the report is meager, the case is accepted as 
authority for the proposition that there may be no contribution between inten- 
tional tortfeasors. . 

2 See, e.g., Wilson v. Milner, 2 Camp. 452, 453 (1810); Moore v. Appleton, 
26 Ala. 633, 638 (1855); Fidelity & Casualty Co. v. Christenson, 236 N. W. 618, 
619 (Minn. 1931). But see CrerkK & LinspELL, Torts (2d ed. 1896) 56, n.b. 

3 See Morris, Punitive Damages in Tort Cases (1931) 44 Harv. L. Rev. 1173, 
1192. But see Reath, Contribution Between Persons Jointly Charged for Negli- 
gence — Merryweather v. Nixan (1898) 12 Harv. L. Rev. 176, 179. 

4 Where the tortious conduct also constitutes a violation of a statute or ordi- 
nance the problem would seem to raise special complications. Actually, the courts 
usually ignore the violation. Keeler Bldg. Co. v. Titchener & Co., 190 App. Div. 135, 
179 N. Y. Supp. 344 (1919); Mitchell v. Raymond, 181 Wis. 591, 195 N. W. 855 
(1923). Compare the situation in which the plaintiff is seeking damages for personal 
injuries. See Davis, The Plaintiff’s Illegal Act as a Defense in Actions of Tort (1905) 
18 Harv. L. Rev. 505, reprinted in SELECTED EssAys ON THE LAw OF Torts (1924) 
558. Even where the violation is discussed, it is only rarely allowed to defeat re- 
covery over when it would otherwise be granted. Fidelity & Casualty Co. v. 
Christenson, 236 N. W. 618 (Minn. 1931). On the allied problem of shifting a 
criminal penalty, see Note (1915) 28 Harv. L. Rev. 687. 

5 Turner v. Kirkwood, 49 F.(2d) 590 (C. C. A. roth, 1931); Rucker v. Allen- 
dorph, 102 Kan. 771, 172 Pac. 524 (1918); Boyer v. Bolender, 129 Pa. 324 (1889) ; 
Smith & Son v. Clinton, 25 T. L. R. 34 (1908) ; Weld-Blundell v. Stephens, [1919] 
1 K. B. 520; see Reath, supra note 3, at 176; cf. National Surety Co. v. Massachu- 
setts Bonding, etc. Co., 19 F.(2d) 448 (C. C. A. 2d, 1927), certiorari denied, 275 
U.S. 548 (1927).. An agent, after being held liable for an intentional tort, has no 
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also serve to explain why the class of cases in which A innocently com- 
mits a tort in acting at the request or for the benefit of B was, from the 
outset,® excepted from the operation of the supposed rule.’ Beyond 
this, however, it is clearly irrelevant.* Conscious of the harshness of 
the general doctrine, the courts, while continuing to pay it lip-service, 
have evolved a technique which has narrowed its application.° They 





right of indemnity from the principal. Tomerlin v. Krause, 279 S. W. sor (Tex. 
Civ. App. 1926). A statute allowing contribution where a joint judgment has been 
entered against the tortfeasors does not affect the result. Ohio Valley Bank v. 
Greenebaum Sons Bank & Trust Co., 11 F.(2d) 87 (C. C. A. 4th, 1926). A lia- 
bility insurance company or a surety company is generally given the same 
right to indemnity or contribution that the one insured or the principal would 
have. Fidelity & Casualty Co. v. Christenson, supra note 4; Royal Indemnity Co. 
v. Becker, 122 Ohio St. 582, 173 N. E. 194 (1930). But cf. Goldman v. Mitchell- 
Fletcher Co., 292 Pa. 354, 141 Atl. 231 (1928); see Note (1921) 5 Munn. L. Rev. 
370; (1931) 79 U.or Pa. L. Rev. 507. It has been held, however, that the surety 
on the bond of a public officer is subrogated to the rights of the obligee of the bond 
against third persons, including one who has joined in the defaulting officer’s 
breach of duty. United States Fid. & Guar. Co. v. Union Bank & Trust Co., 228 
Fed. 448 (C. C. A. 6th, 1915); United States Fid. & Guar. Co. v. Citizens’ Nat. 
Bank, 13 F.(2d) 213 (D. N. M. 1924); American Bonding Co. v. National Me- 
chanics Bank, 97 Md. 598, 55 Atl. 395 (1903) ; see Notes (1909) 13 ANN. Cas. 429; 
(1908) 14 L. R.A. (Ns.) 155. But cf. National Surety Co. v. Massachusetts Bond- 
ing, etc. Co., supra. 

6 See Merryweather v. Nixan, supra note 1, at 186: “.. . this decision would 
not affect cases of indemnity, where one man employed another to do acts, not 
unlawful in themselves. : . .” This had already been decided. Fletcher v. Harcot, 
Hutton 55, s.c., sub nom. Battersey’s Case, Winch 48 (1622). 

7 The considerations which determine the substantive right to indemnity in 
these cases ar wever, totally different from those which ordinarily control. The 
larger. problem’ te ved is whether a relation between the parties, other than 
simply a common ility to the injured person, includes a right of indemnity or 
reimbursement on the part of the one who committed the tort. The commonest 
situation is that in which the master or principal is made to indemnify the servant, 
agent, or independent contractor for tort damages which the latter has been made 
to pay as a result of discharging his duties. Horrabin v. City of Des Moines, 198 
Iowa 549, 199 N. W. 988 (1924) (independent contractor) ; Howe v. Buffalo, N. Y. 
& Erie R. R., 37 N. Y. 297 (1867) (servant); Adamson v. Jarvis, 4 Bing. 66 
(1827) (agent); see Satmonp, Torts (7th ed. 1928) 105; 1 MrecHEM, AGENCY 
(2d ed. 1914) § 1603; cf. Coventry v. Barton, 17 Johns. 142 (N. Y. 1819). Contra: 
Halbronn v. International Horse Agency, [1903] 1 K. B. 270. Even the cost of 
defending law suits, whether or not successful, has been allowed. People ex rel. 
Van Keuren v. Board of Town Auditors, 74 N. Y. 310 (1878) ; In re Famatina De- 
velopment Corp., Ltd., [1914] 2 Ch. 271. 

The master-servant relationship is not essential. Acheson v. Miller, 2 Ohio St. 
203 (1853); Burrows v. Rhodes, F899] 1 Q. B. 816; Lord Mayor, etc. of Sheffield 
v. Barclay, [1905] A. C. 392; see Note (1908) 22 Harv. L. Rev. 131; cf. Davis v. 
Arledge, 21 S. C. L. 170 (1836). But cf. Russell v. Walker, 150 Mass. 531, 23 N. E. 
383 (1890). 

8 One who knows of a danger, and fails to remove it when he is under a duty 
to do so, closely resembles an intentional tortfeasor and is generally denied relief. 
Dow v. Sunset Tel. & Tel. Co., 162 Cal. 136, 121 Pac. 379 (1912); Central of Ga. 
Ry. v. Swift & Co., 23 Ga. App. 346, 98 S. E. 256 (1919); Larkin Co. v. Terminal 
Warehouse Co., 161 App. Div. 262, 146 N. Y. Supp. 380 (1914), aff’d on opinion 
below, 221 N. Y. 707, 117 N. E. 1074 (1917); Taylor v. Jones Const. Co., 195 
N. C. 30, 141 S. E. 492 (1928). Contra: Middlesboro Home, etc. Co. v. Louis- 
ville & Nashville R. R., 214 Ky. 822, 284 S. W. 104 (1926). 

9 See, e.g., The No. 34, 25 F.(2d) 602, 607 (C. C. A. 2d, 1928) (“ primary 
cause ” — “ secondary cause”); Moore v. Appleton, 26 Ala. 633, 639 (1855) (“not 
manifestly illegal”) ; Chicago Rys. v. Conway Co., 219 Ill. App. 220, 224 (1920) 
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have experienced little difficulty in allowing complete indemnity to one 
joint tortfeasor where the cause of the injury could easily be attributed 
to the conduct of the other. But in formulating exceptions according 
to the degree of fault, the courts were unable to allow relief where fault 
was equal without practically repudiating the entire doctrine. Where 
indemnity would be unjust, contribution is, therefore, usually denied. 
Thus restated, the rule still shows remarkable vitality. 

It is consistent with this analysis that one held vicariously liable is 
allowed indemnity from the one whose tortious conduct brought about the 
liability.1° A larger class of cases granting complete relief is that in 
which one of the tortfeasors created and the other merely failed to dis- 
cover the risk or danger which caused the injury.** The right of in- 
demnity of a municipality held liable for failure to discover a defect in 
a public way created by the other tortfeasor furnishes the most familiar 
example.'? Where an employer has been held to account for injuries to 
employees resulting from dangerous conditions of work created by a 
third person, the same result is reached.’* The allocation of responsi- 





(plaintiff “ only technically liable”) ; Hobbs v. Hurley, 117 Me. 449, 451, 104 Atl. 
815, 816 (1918) (plaintiff liable “ by legal inference’); Gray v. Boston Gas Light 
Co., 114 Mass. 149, 154 (1873) (“not in pari delicto”); Township of Hart v. 
Noret, 191 Mich. 427, 432, 158 N. W. 17, 18 (1916) (“not particeps criminis”) ; 
Davis v. Arledge, supra note 7, at 173 (“not malum in se”). 

10 Smith v. Foran, 43 Conn. 244 (1875); Grand Trunk Ry. v. Latham, 63 Me. 
177 (1874) ; Hill v. Murphy, 212 Mass. 1, 98 N. E. 781 (1912) ; see Skala v. Lehon, 
343 Ill. 602, 605, 175 N. E. 832, 833 (1931); KEENER, QuasiI-ConTracts (1893) 
409; SALMOND, Torts (7th ed. 1928) 105; cf. Note (1915) 28 Harv. L. Rev. 307. 
Conversely, if a servant has been held liable for negligence in discharging his duties, 
he can not claim indemnity from his master. Rumpf v. Callo, 132 So. 763 (La. 
App. 1931) ; Kennedy v. Travelers Ins. Co., 127 Misc. 665, 217 N. Y. Supp. 261 
(1926) ; cf. Plasikowski v. Arbus, 92 Conn. 556, 103 Atl. 642 (1918). 

The one vicariously liable may also claim contribution from those equally sub- 
ject to the same vicarious liability. Bailey v. Bussing, 28 Conn. 455 (1859) (one 
of three partners, having paid a joint judgment against the partners arising out 
of the negligence of another of them, recovered one-third the amount of the 
judgment from the latter); Hobbs v. Hurley, 117 Me. 449, 104 Atl. 815 (1918) 
(one of two employers recovered from the second one-half the amount of a judg- 
ment arising out of the negligence of a servant of the enterprise and paid by 
the first); Horbach’s Adm’rs v. Elder, 18 Pa. 33 (1851) (one partner held liable 
for the negligence of a partnership servant awarded contribution from the other 
partners) ; Wooley v. Batte, 2 C. & P. 417 (1826) (same as Hobbs v. Hurley, supra). 
Since the original liability is imposed without fault, no possible reason for denying 
contribution exists. 

11 Bethlehem Shipbuilding Corp., Ltd. v. Gutradt Co., 10 F.(2d) 769 (C. C. A. 
gth, 1926); Southwestern Bell Tel. Co. v. East Texas Pub. Serv. Co., 48 F.(2d) 
23 (C. C. A. 5th, 1931); Gray v. Boston Gas Light Co., 114 Mass. 149 (1873); 
Churchill v. Holt, 127 Mass. 165 (1879); Phoenix Bridge Co. v. Creem, 102 App. 
Div. 354, 92 N. Y. Supp. 855 (1905), aff'd without opinion, 185 N. Y. 580, 78 N. E. 
1110 (1906). But cf. the cases cited note 8, supra. 

12 Chicago City v. Robbins, 2 Black 418 (U. S. 1862), s.c., 4 Wall. 657 (U.S. 
1866); Inhabitants of Lowell v. Boston & Lowell R. R. Corp., 23 Pick. 24 (Mass. 
1839); Township of Hart v. Noret, 191 Mich. 427, 158 N. W. 17 (1916); see 
4 Ditton, Municrpat Corporations (sth ed. 1911) §§ 1728, 1730. But cf. Village 
of Portland v. Citizens Tel. Co., 206 Mich. 632, 173 N. W. 382 (1919); City of 
Seattle v. Peterson & Co., 99 Wash. 533, 170 Pac. 140 (1918). Only those cases 
are cited in which the city was held liable because of its negligent failure to inspect. 

13 Fuller Co. v. Otis Elevator Co., 245 U. S. 489 (1918); Standard Oil Co. v. 
Robins Dry Dock & Repair Co., 32 F.(2d) 182 (C. C. A. 2d, 1929) ; Pennsylvania 





352 HARVARD LAW REVIEW 


bility in these cases is not unreasonable. While A’s failure to act may 
be negligent as to third persons, he owes no duty to B; to deny A relief 
though his failure to act created no new dangerous situation would be 
an unreasonable, even if logical, extension of the doctrine of contributory 
negligence. If the circumstances reveal reliance — where, for example, 
a purchaser of a defective article who failed to inspect seeks indemnity 
from the manufacturer **—-a further justification for indemnity is 
added. 

The distinction between the tortfeasor who creates the danger and 
the one who merely fails to discover it, however, does not always explain 
the cases in which indemnity has been granted. In a number, it appears 
that neither created the danger; the negligence of both lay in a failure 
to inspect. That the courts have, nevertheless, been astute to find dis- 
tinctions to justify granting indemnity can be explained only by a desire 
to limit the scope of the general doctrine without entirely repudiating it 
by enforcing contribution. An element of reliance may possibly be dis- 
covered in some instances. Such may be the case where A transfers a 
defective chattel to B for use in the latter’s work.’® In others, one of 
the tortfeasors may be more nearly in control of the dangerous condition 
than the other.1° This appears most clearly where the tortfeasors are 
landlord and tenant.’ The narrowness of such distinctions is, however, 
reflected in the confusion in the decisions reached on very similar facts. 
Authority may be found for granting indemnity,** for denying all relief, 
and even for enforcing contribution.” 





Co. v. Roberts & Schaefer Co., 250 Ill. App. 330 (1928); Fidelity & Cas. Co. v. 
Northwestern Tel. Exchange Co., 140 Minn. 229, 167 N. W. 800 (1918). But cj. 
The Federal No. 2, 21 F.(2d) 313 (C. C. A. 2d, 1927) (employer can not recover the 
cost of curing seaman from the one who negligently injured him). 

In Fuller Co. v. Otis Elevator Co.; Standard Oil Co. v. Robins Dry Dock & 
Repair Co.; Pennsylvania Co. v. Roberts & Schaefer Co.; Fidelity & Cas. Co. v. 
Northwestern Tel. Exchange Co., all supra; and in Phoenix Bridge Co. v. Creem, 
supra note 11; it does not clearly appear that the plaintiff in the indemnity suit 
was personally negligent at all. If he was not, these cases might well have been 
included under note 10, supra. 

14 Boston Woven Hose & Rubber Co. v. Kendall, 178 Mass. 232, 59 N. E. 657 
(1901) ; Busch & Latta Ptg. Co. v. Woermann Const. Co., 310 Mo. 419, 276 S. W. 
614 (1925); John Wanamaker, New York, Inc. v. Otis Elevator Co., 228 N. Y. 
192, 126 N. E. 718 (1920); Miller v. New York Oil Co., 34 Wyo. 272, 243 Pac. 118 
(1926). The recovery here allowed closely resembles recovery for breach of war- 
ranty. Cf. Georgia Power Co. v. Banning Cotton Mills, 42 Ga. App. 671, 157 S. E. 
525 (1931); Appalachian Corp. v. Brooklyn Cooperage Co., 151 La. 41, 91 So. 

39 (1922). 

’ 15 Mallory S. S. Co. v. Druhan, 17 Ala. App. 365, 84 So. 874 (1920); Mow- 
bray v. Merryweather, [1895] 1 Q. B. 857. But cf. Union Stock Yards Co. v. 
Chicago, B. & Q. R. R., 196 U. S. 217 (1905). 

16 See, e.g., Washington Gas Light Co. v. District of Columbia, 161 U. S. 316 
(1896) ; City of Des Moines v. Des Moines Water Co., 188.lowa 24, 175 N. W. 821 
(1920) ; Middlesboro Home Tel. Co. v. Louisville & Nashville R. R., 214 Ky. 822, 
284 S. W. 104 (1926); Alaska Pac. S. S. Co. v. Sperry Flour Co., 122 Wash. 642, 211 
Pac. 761 (1922), s.c., 107 Wash. 545, 182 Pac. 634, 185 Pac. 583 (1919). 

17 Oceanic Steam Navigation Co. v. Compania Transatlantica Espanola, 134 
N. Y. 461, 31 N. E. 987 (1892). 

18 Mallory S. S. Co. v. Druhan; Mowbray v. Merryweather, both supra note 15. 

19 Union Stock Yards Co. v. Chicago, B. & Q. R. R., supra note 15; Alaska 
Pac. S. S. Co. v. Sperry Flour Co., supra note 16. 

20 Palmer v. Wick & Pulteneytown Steam Shipping Co., Ltd., [1894] A. C. 318. 
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In most of these cases, granting contribution would have made insub- 
stantial distinctions unnecessary and would have provided a more 
equitable solution.** Clearly, contribution is the only rational remedy 
where the injury results from a single dangerous condition which both 
were under an equal duty to remove.** The cases which uniformly 
except from the “rule” those vicariously liable for the same tort 
furnish an analogy, however incomplete, and the ease with which the loss 
could be divided has led two courts to take the opportunity to avoid an 
unjust result.2* The loss could just as easily be divided where the negli- 
gent conduct of each of the tortfeasors results in a separate risk having 
no point of contact with the other except in combining with it to produce 
the subsequent harm. Collisions between negligently driven automo- 
biles, in which third parties are injured, offer a frequently recurring il- 
lustration. Yet here the courts have been unwilling to limit the general 
doctrine to the facts of Merryweather v. Nixan.** Their reason would 
not seem to be an aversion to aiding a wrongdoer, for a municipality 





21 Where one of the tortfeasors is more nearly in control of the dangerous situa- 
tion it may not be unreasonable that the “primary duty” or ultimate liability 
should be placed on him. Cf. Washington Gas Light Co. v. District of Columbia, 
supra note 16 (defect in sidewalk caused by gas company’s main); Oceanic Steam 
Navigation Co. v. Compania Transatlantica Espanola, supra note 17 (lessee failed 
to repair pier). 

22 The courts have generally denied all relief if the danger was created by 
neither of the tortfeasors. Union Stock Yards Co. v. Chicago B. & Q. R. R,, 
supra note 15; Gulf & S. I. R. R. v. Gulf Refining Co., 260 Fed. 262 (S. D. Miss. 
1919) ; Curtis v. Welker, 296 Fed. 1019 (App. D. C. 1924) ; cf. Nettles v. Alexander, 
169 Ark. 380, 275 S. W. 708 (1925). The result is the same if the danger was 
created by both. Churchill v. Holt, 131 Mass. 67 (1881) ; Cain v. Quannah Light & 
Ice Co., 131 Okla. 25, 267 Pac. 641 (1928). Thus letting the loss lie where the 
whim of the person injured has placed it is not far removed in kind from the early 
Germanic custom of casting a lot to determine which of several responsible persons 
should be made to pay. See Wigmore, Responsibility for Tortious Acts: Its History 
(1894) 7 Harv. L. Rev. 315, 318, reprinted in SELECTED Essays ON THE LAW OF 
Torts (1924) 18, 21. 

23 Armstrong County v. Clarion County, 66 Pa. 218 (1870); Palmer v. Wick 
& Pulteneytown Steam Shipping Co., Ltd., [1894] A. C. 318; cf. Nickerson v. 
Wheeler, 118 Mass. 295 (1875). In Armstrong County v. Clarion County, supra, 
a bridge which both counties were under a duty to repair fell and injured a traveler. 
One county having paid a judgment obtained by the traveler, it was allowed con- 
tribution from the other. So precisely alike was the negligence of each county in 
failing to repair that the court was virtually forced to discard the machinery of 
indemnity. The case is approved by the court in Goldman v. Mitchell-Fletcher 
Co., supra note 5. Ankeny v. Moffett, 37 Minn. 109, 33 N. W. 320 (1887), in 
which contribution was also enforced is a case in which the original liability was 
imposed on the basis of a non-delegable duty. It is therefore essentially no different 
from the cases cited note 10, supra, in which contribution between parties vicari- 
ously liable has always been enforced. While such cases have been used as pre- 
cedent for enforcing contribution where actual fault is found, the absence of fault 
in the former removes any possible ground the courts might have for refusing 
contribution. 

24 Louisville & Nashville R. R. v. Southern Ry., 237 Ky. 618, 36 S. W.(2d) 20 
(1931); Public Serv. Ry. v. Matteucci, ros N. J. L. 114, 143 Atl. 221 (1928); 
Fiorentino v. Adkins, 9 N. J. Misc. 446, 154 Atl. 429 (1931); Tirpaeck v. Sweet, 
231 App. Div. 353, 247 N. Y. Supp. 249 (1931) ; Norfolk & So. R. R. v. Beskin, 140 
Va. 744, 125 S. E. 678 (1924); see Royal Indemnity Co. v. Becker, supra note 5, at 
587,173 N. E.at 195. But cf. Colorado & So. Ry. v. Western L. & P. Co., infra note 
27; Pennsylvania Co. v. West Penn Rys., 110 Ohio St. 516, 144 N. E. 51 (1924). 
Relief has been denied even when one of the tortfeasors only failed to remove one 
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which is held liable for harm caused by a defect in a public way created 
by a third party, while ordinarily entitled to indemnity, has no such 
right against a street railway company whose negligently driven car 
contributed to the accident.”° 

This unwillingness to divide the loss is not peculiar to the cases involv- 
ing joint tortfeasors. The doctrines of contributory negligence and last 
clear chance are evidence that the common-law courts, unlike those in 
admiralty, will not usually allocate loss between parties who are both at 
fault.*° But they have disregarded the former to grant indemnity where 
one of the parties could be made to appear most at fault; there is no 
special reason why it should be made a bar where only contribution is 
sought. The resort in a few cases to the doctrine of last clear chance is 
only another instance of granting indemnity to avoid a harsh rule where 
enforcing contribution would have achieved a more just result.27 The 
only justification for refusing contribution is the difficulty of declaring 
the conduct of both parties equally negligent.** Conceding this diffi- 





danger and the other created a second. City of Louisville v. Louisville Ry., 156 Ky. 
141, 160 S. W. 771 (1913) ; Illinois Cent. R. R. v. Louisville Bridge Co., 171 Ky. 445, 
188 S. W. 476 (1916); City of Puyallup v. Vergowe, 95 Wash. 320, 163 Pac. 779 
(1917). Compare the cases in notes 11, 12, 13, supra, in which A created and B 
failed to remove the same danger. 

25 City of Louisville v. Louisville Ry., supra note 24. Since the courts have 
granted to a tortfeasor who failed to remove a danger a right of indemnity from 
the one who created it, they could not very well call the former a wrongdoer when 
separate dangers were involved. 

26 The rule might well have been that a plaintiff who has been contributorily 
negligent is to share his loss with the defendant. The humanitarian and last clear 
chance doctrines might also have been made to require such a division. That all 
three have been used to shift the entire loss indicates that the inability or unwilling- 
ness of the courts to allocate damages when more than one person has been at 
fault is not peculiar to the problem of contribution between joint tortfeasors. 

27 Where both tortfeasors are negligent, it has been suggested that the doctrines 
of last clear chance and contributory negligence control the right to indemnity or 
contribution. See Note (1924) 34 Yate L. J. 427. Certainly it is inconsistent, in 
any one jurisdiction or case, to recognize these two doctrines and yet to grant 
or deny relief regardless of them. Generally the courts do not even discuss the 
question. Occasionally, however, the one who had the last clear chance has been 
made to bear the ultimate loss. Colorado & So. Ry. v. Western L. & P. Co., 73 
Colo. 107, 214 Pac. 30 (1923); Nashua Iron & Steel Co. v. Worcester & Nashua 
R. R., 62 N. H. 159 (1882) ; see Knippenberg v. Lord & Taylor, 193 App. Div. 753, 
757, 184 N. Y. Supp. 785, 788 (1920). But see Bohlen, Contributory Negligence 
(1907) 21 Harv. L. Rev. 232, 242, n.§. The doctrine of contributory negligence, 
however, seems never to have been expressly used to defeat a right to contribution 
or indemnity, though it has occasionally been said to be inapplicable to this situa- 
tion. See Mitchell v. Raymond, 181 Wis. 591, 600, 195 N. W. 855, 859 (1923); 
Boston Woven Hose & Rubber Co. v. Kendall, 178 Mass. 232, 236, 59 N. E. 657 
(1901) ; Note (1924) 22 Micn. L. Rev. 831. While logic would require the appli- 
cation of the rule of contributory negligence, its harsh effect ought not thus to be 
widened. Refusing to do so would also make the last clear chance doctrine unneces- 
sary here. 

bs It has been suggested that to grant contribution is to dilute the deterrent 
effect of warning tortfeasors in advance that they may be made responsible for all 
the harm. See Coorry, Torts (3d ed. 1906) 260; Woopwarp, Quasi-ConTRACTS 
(1913) $$ 135, 257. Whether such a warning does have any deterrent effect is highly 
doubtful, especially in cases of negligence. See Reath, supra note 3, at 192; Note 
(1930) 18 Carr. L. Rev. 522. But even assuming that effect of tort damages, it 
would seem best procured by making certain that none of the tortfeasors will go 
entirely free. 
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culty, the enforcement of contribution would more closely approach dis- 
tribution of loss according to fault than does the prevailing rule.2® That 
it would prove satisfactory in practice may be gathered from the ex- 
perience of our admiralty courts.*® The present rule, on the other hand, 
has frequently led to collusive attempts to place the entire loss on some 
one of the tortfeasors.** That almost a dozen states have enacted 
remedial legislation ** is some indication that the present state of the 
law is unsatisfactory. And recent cases indicate that the end desired 
can be reached by judicial action.** 





INDEPENDENT POWER OF STATE LEGISLATURES TO CREATE CONGRES- 
SIONAL ELEcTION Districts. — The act of Congress’ reapportioning 
representatives among the states in accordance with the recent census ” 
has focused attention on the problem of whether measures of the state 
legislatures establishing new Congressional election districts are within 
the scope of the governor’s veto power.* On this question, the supreme 





29 This would be true as much where the tortfeasors intended to commit the 
harm as where they were negligent. Where their conduct is also criminal, it may 
be reasonable to leave them to the mercy of the criminal law. The dislike for 
helping one who has intentionally harmed another, which may explain the denial 
of relief even when their conduct is not criminal, is, however, not peculiar to this 
situation. A fiduciary guilty of breach of faith has no right to his agreed com- 
pensation. Robertson v. Hirsh, 177 N. E. 676 (Mass. 1931). A contract to indem- 
nify a person against liability for an intentionally inflicted injury can not be en- 
forced. Smith & Son v. Clinton, supra note 5. One who intentionally confuses 
another’s goods with his own into an indistinguishable mass is often made to forfeit 
his own. The Idaho, 93 U.S. 575 (1876). Other instances could be found. 

30 The right to contribution is well settled in admiralty. The “ Sterling ” and the 
“Equator,” 106 U. S. 647 (1882). 

31 See, e.g., Gulf & S. I. R. R. v. Gulf Refining Co., supra note 22; Gale Lumber 
Co. v. Bush, 227 Mass. 203, 116 N. E. 480 (1917); Pennsylvania Co. v. West Penn 
Rys., supra note 24; Central Bank & Trust Co. v. Cohn, 150 Tenn. 375, 264 S. W. 
641 (1924). 

32 For a discussion of the statutory treatment of the problem of contribution, 
see Legis. (1931) 45 Harv. L. REv. 369. 

83 Underwriters at Lloyds v. Smith, 166 Minn. 388, 208 N. W. 13 (1926); 
Duluth, M. & N. Ry. v. McCarthy, 236 N. W. 766 (Minn. 1931) ; Sattler v. Nieder- 
korn, 190 Wis. 464, 209 N. W. 607 (1926); Roeber v. Pandl, 200 Wis. 420, 228 
N. W. 512 (1930) ; see Goldman v. Mitchell-Fletcher Co., supra note 5, at 365, 141 
Atl. at 235; Note (1928) 76 U. or Pa. L. REv. 979. 


1 46 Strat. 26 (1929), 2 U. S. C. Supp. IV § 2a (1931). 

2 By the fifteenth census of the United States, California gained nine repre- 
sentatives in Congress, Michigan four, Texas three, New Jersey, New York, and 
Ohio two each, and Connecticut, Florida, North Carolina, Oregon, and Washington 
one each. Missouri lost three representatives, Georgia, Iowa, Kentucky, and Penn- 
sylvania two each, and Alabama, Indiana, Kansas, Maine, Massachusetts, Minnesota, 
Mississippi, Nebraska, North Dakota, Rhode Island, South Carolina, South Dakota, 
Tennessee, Vermont, Virginia and Wisconsin one each. N. Y. Times, Feb. 28, 
1931, at 6. 

3 In Missouri, a Republican governor vetoed a redistricting bill passed by a 
Democratic legislature which took no subsequent action. Action for a mandamus 
to compel the enforcement of the bill as a valid law despite the veto is being con- 
templated. N. Y. Times, Nov. 10, 1931, at 13. 
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court of Minnesota * and a lower New York ° court have recently dis- 
agreed. Whether or not the legislatures can act independently of other 
organs of state government in regulating elections to the House of Rep- 
resentatives appears to depend on the meaning of the word “ legislature ” 
in Article I, § 4 of the Constitution.*® 

Article V,’ which makes the state “ legislatures ” an alternative organ 
for the ratification of federal amendments, raises an analogous problem. 
In Hawke v. Smith,’ the Supreme Court held a provision of the Ohio 
constitution subjecting the legislature’s ratification of federal amend- 
ments to a referendum ® unconstitutional. The Court distinguished the 
case of State ex rel. Davis v. Hildebrant,® upholding the validity of a 
referendum on an act of the Ohio legislature creating Congressional dis- 
tricts,* on the ground that Article I, § 4 of the Constitution calls 





4 In Minnesota, a bill dividing the state into nine Congressional districts was 
passed by the legislature April 20, 1931, and was transmitted to the governor, who 
returned it, without his approval and with his objections in the form of a veto, to 
the House of Representatives, where it had originated. The House then adopted a 
resolution that the bill be filed with the secretary of state, and become part of the 
permanent records of his office. The secretary, acting on the theory that the gov- 
ernor’s veto was a nullity, accepted filing fees from candidates of the districts 
created by the bill. A demurrer to a petition for an injunction restraining the 
secretary from accepting such fees was sustained. It was held that the creation of 
Congressional election districts is not legislative action, and that the Constitution 
in imposing this duty on the legislature did not intend to include the governor as 
a part thereof. Dibell and Stone, JJ., dissented on the ground that redistricting 
necessitated legislative action, and that, since the bill was not passed over the gov- 
ernor’s veto, the resolution for depositing it with the secretary was ineffective. 
State of Minnesota ex rel. Smiley v. Holm, Minn. Sup. Ct., decided Oct. 9, 1931. 

5 In New York, the legislature on April 10, 1931, adopted a concurrent resolu- 
tion creating Congressional districts. The resolution was not submitted to the 
governor for his approval. Petitioner applied for a mandamus directing the secre- 
tary of state, in issuing certificates pursuant to the New York election law, to 
certify that representatives were to be elected in the districts defined by the reso- 
lution. The mandamus was denied. It was held that the division of the state into 
Congressional districts necessitates an exercise of the legislative power of the state, 
and that therefore the legislature could not proceed by a concurrent resolution not 
submitted to the governor, but that it must enact a law and submit it to the gov- 
ernor. Koenig et al. v. Flynn, N. Y. Sup. Ct., decided Nov. 8, 1931. 

6 “The Times, Places and Manner of holding Elections for Senators and Rep- 
resentatives, shall be prescribed in each State by the Legislature thereof; but the 
Congress may at any time by law make or alter such Regulations, except as to the 
Places of chusing Senators.” For interpretations of the meaning of “legislature ” 
see Note (1911) 24 Harv. L. Rev. 220; (1916) 30 id. 184; Note (1919) 33 id. 287. 

7 “The Congress ... shall propose Amendments to this Constitution, or 
on the Application of the Legislatures of two-thirds of the several States, shall 
call a Convention for proposing Amendments, which . . . shall be valid . . . when 
ratified by the Legislatures of three fourths of the several States, or by Conven- 
tions in three fourths thereof, as one or the other Mode of Ratification may be 
proposed by the Congress; . . .” 

8 253 U.S. 221 (1920). 

® Art. II, §1, as amended Nov. 5, 1918. The referendum was held and the 
amendment was rejected. 

10 241 U.S. 565 (1916). 

11 The Ohio act was passed pursuant to an act of Congress which provided that 
the states should be redistricted in the manner provided by the laws thereof. 
37 Stat. 14 (1911), 2 U. S. C. $4 (1926). It was held that, under Art. I, 
§ 4 of the Constitution, Congress had the power to so provide, that the decision of 
the Ohio court that the referendum was part of the state legislative power was 
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for legislative action, whereas ratification of amendments under Article V 
is non-legislative.’* If the doctrine of the Hawke case must be consid- 
ered established, the present question, therefore, turns on whether or not 
the creation of Congressional districts is a legislative function.'* 

How this shall be determined the Supreme Court has failed to make 
clear. It was suggested in the Hawke case that where a given power of 
the legislature is derived from the Constitution rather than from the 
people of the state, the power is non-legislative.'* The utter inadequacy 
of this test is indicated by the Court’s implicit rejection of it in distin- 
guishing the Hildebrant case; the power involved there is also derived 
from the Constitution..° That the Supreme Court was compelled to 
rely on preconceptions may perhaps be accounted for by the infrequency 
with which the courts have been called upon to define legislative ac- 
tion.'® The few courts that have been faced with the problem have 





conclusive, and that the referendum does not destroy the republican form of gov- 
ernment. The meaning of “legislature” in the Constitution was not discussed. 
The Minnesota and New York courts agree in holding that the act of 1911 was re- 
pealed by the act of 1929, supra note 1, which contains no similar provision. 

12 See Hawke v. Smith, 253 U.S. 221, 230-31 (1920). It is not clear whether the 
Court felt this ground of distinction to be essential, or whether it thought the 
Hildebrant case could be explained solely on the language of the 1911 statute, 
supra note 11. The doctrine that the states may not limit the legislatures’ per- 
formance of non-legislative functions was enunciated by several of the lower courts 
which passed upon the question of the Hawke case. Ex parte Dillon, 262 Fed. 563 
(N. D. Cal. 1920) ; Hawke v. Smith, 100 Ohio St. 385, 126 N. E. 400 (1919). The 
clearest expression of the doctrine was given in Maine, where it was decided in 
Opinion of the Justices, 118 Me. 544, 107 Atl. 673 (1919), that ratification of 
amendments was non-legislative and therefore not subject to a referendum, but 
that an act of the Maine legislature giving women the right to vote for presiden- 
tial electors, under Art. II, § 1 of the Constitution, was legislative and subject to a 
referendum. Opinion of the Justices, 110 Me. 552, 107 Atl. 705 (1919). 

13 The dictum in the Hawke case indicates that the creation of Congressional 
districts is a legislative function. See Hawke v. Smith, 253 U. S. 221, 231 (1920). 
Chief Justice Hughes, when governor of New York, stated in his message to an 
extraordinary session of the legislature in 1907 that Congressional districts should 
be created by the legislature by a bill which should be submitted to the executive. 
N. Y. Public Papers, July 8, 1907, at 52. 

14 See Hawke v. Smith, 253 U.S. 221, 230 (1920). 

185 Jd. at 231. 

16 The following cases held the action involved non-legislative in character: 
Hawke v. Smith, 253 U. S. 221 (1920) (ratification of amendments by state legis- 
latures) ; Hollingsworth v. Virginia, 3 Dall. 378 (U. S. 1798) (proposal of amend- 
ments by Congress) ; State v. Mason, 43 La. 590, 9 So. 776 (1891) (proposal by the 
legislature of amendments to the state constitution) ; People v. Backer, 185 N. Y. 
Supp. 459, 113 Misc. 400 (1920) (appointment of a committee of the legislature to 
sit between sessions) ; State v. Dahl, 6 N. D. 81, 68 N. W. 418 (1896) (submitting 
the question of calling a constitutional convention to referendum) ; Richardson v. 
Young, 122 Tenn. 471, 125 S. W. 664 (1910) (fixing a date for the election of state 
officers by the legislature) ; see People v. Learned, 5 Hun 626 (N. Y. Sup. Ct. 1875) 
(appointment of a commission to investigate the affairs of the state canals); cf. 
Commonwealth v. Griest, 196 Pa. 396, 46 Atl. 505 (1900). In the following cases 
the action was held legislative: Reynolds v. Blue, 47 Ala. 711 (1872) (appropriation 
to pay senate officers for recess service) ; Dickinson v. Johnson, 117 Ark. 582, 176 
S. W. 116 (1915) (appointment of a committee of the legislature to sit between 
sessions) ; May v. Rice, 91 Ind. 546 (1883) (appropriation to pay architect of the 
state house) ; Doyle v. Hofstader, 177 N. E. 489 (N. Y. 1931) (granting immunity 
to witnesses before a committee of the legislature) ; Gilbreath v. Willett, 148 Tenn. 
92, 251 S. W. g10 (1923) (appointment of a committee of the legislature to sit be- 





358 HARVARD LAW REVIEW 


almost invariably been satisfied with their own @ priori notions of what 
is or is not legislative..* Not until Chief Judge Cardozo’s recent 
opinion in Doyle v. Hofstader ** was the importance of historical investi- 
gation given adequate consideration.’® Yet, within the vague limits of 
common understanding,”® past practice is the only available guide to 
the nature of a legislative function. The problem can hardly be solved 
without determining what matters have usually been subjected to the 
processes essential to the enactment of law.”? 

The adoption of this approach to the present question makes it very 
difficult to accept the conclusion of the supreme court of Minnesota. 
It was the invariable practice of the colonial governments ** to have 
measures governing elections to the legislative assemblies ** enacted by 





tween sessions) ; N. Y. Rep. Att’y GEN. (1921) 424 (granting immunity to witnesses 
before a committee of the legislature) ; cf. Boyers v. Crane, 1 W. Va. 176 (1865) ; 
Olds v. Comm. of State Land Office, 134 Mich. 442, 96 N. W. 508 (1903). 

17 Some of the cases cited in note 16, supra, are complicated by the questions of 
whether the executive veto extends to non-legislative acts, and whether state con- 
stitutional provisions for enacting clauses are mandatory. See note 60, infra. The 
courts usually assume the power involved to be either legislative or non-legislative 
without any analysis, and consider only the questions indicated above. 

18 Supra note 16, at 494-96. Past practice is also considered, though briefly, 
in People v. Backer, supra note 16, at 460, 113 Misc. at 403, and in People v. 
Learned, supra note 16, at 636. 

19 Tt is not suggested that history is the only test of what is legislative. It 
should be further inquired whether the action in question is within the policy of 
limitations intended to apply only to legislative action. 

20 Thus it seems never to have been disputed that the election of government 
officers by a legislative assembly is not a legislative function, for nothing that 
can properly be called law results from such action. It should be noticed, how- 
ever, that legislatures have sometimes been under the same checks in electing that 
they have been under in law-making. In England the usage was for Parliament to 
present the speaker to the crown for approval, although this in time became a mere 
formality. GREENE, THE PROVINCIAL GOVERNOR (1898) 149. See note 54, infra. 

21 Under the Federal Constitution and various state constitutions, resolutions, 
orders, and votes as well as formal bills are recognized as suitable for law- 
making. Wrt.arp, A LecisLaTIvE HANDBOOK (1890) §§-225—30. Under such consti- 
tutions, the form in which measures are passed is not a wholly reliable indication 
of whether or not their subject matter is legislative. Under the rule discussed in 
note 60, infra, that the executive veto applies only to legislative action, however, 
the submission of measures to the governor becomes an additional indication of 
their legislative character. This was particularly true when, as at the time the 
Constitution was adopted, there was widespread fear of a strong executive and 
general criticism of the veto power. See 1 FaARRAND, RECORDS OF THE FEDERAL 
CONVENTION (1911) 100-03; 3 id. at 202. Therefore the practice detailed notes 25, 
29, and 32, infra, deals not only with whether measures were passed by formal bill but 
also with whether the measures were subjected to the governor’s power of review. 

22 In Connecticut, in Rhode Island, and in Massachusetts Bay up to 1691, the 
governor was elected by the assembly, and possessed no veto power. GREENE, 
op. cit. supra note 20, at 5-7; Fairlie, The Veto Power of the State Governor (1917) 
11 Am. Pot. Scr. Rev. 473, 474; Charter of Connecticut (1662), 1 Poorer, THE 
FEDERAL AND STATE CONSTITUTIONS (1877) 252; Charter of Rhode Island (1663), 
2 Poore, op. cit. supra, at 1594; Charter of Massachusetts Bay (1629), 1 Poore, 
op. cit. supra, at 932. 

23 The colonial measures governing elections do not usually create districts, 
since the town was then a convenient election unit. The acts cited note 25, infra, 
apportion representatives among the towns or prescribe regulations governing the 
mechanics of elections. 
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formal law and subjected to existing checks ** on the assemblies’ legisla- 
tive power.”® This can not be explained by the broad scope of the co- 
lonial executive’s veto power.*® For, while available records fail to 
disclose any significant practice during the revolutionary period,”’ the 
procedure of such states as gave the governor a veto ** about the time at 
which the Constitution was adopted was to have such measures enacted 
by formal acts and approved by the governor.”® That the regulation of 





24 In most of the colonies the crown reserved a veto. In the proprietary colo- 
nies, the proprietor, when absent from his colony, would clothe his deputy with the 
power and reserve his own. Thus there might, at times, be three vetoes existing 
simultaneously. GREENE, Op. cit. supra note 20, at 6, 13, 14, 162. 

25 y Del. Laws 146, c. 61 (1734); 1 id. 500, c. 207 (1772); 18 Colonial Rec- 
ords of Ga. 464 (1761); 1 Acts and Resolves of Mass. Bay 88, c. 38 (1692); 2 id. 
592, c. 16 (1731); 1 Laws of N. H. 37, c. 1, $44 (1679) ; 2 id. 402, c. 1 (1728); 1 
Colonial Laws of New York 405, c. 74 (1699); 1 id. 452, c. 94 (1701); 1 id. 523, 
c. 126 (1702) (repealing c. 74, supra) ; 2 id. 951, c. 650 (1737) (repealed by the king, 
Nov. 30, 1738) ; 3 id. 713, c. 865 (1748); 3 id. 847, c. 911 (1751) ; 4 id. 1094, Cc. 1390 
(1769) (repealed by the king, June 6, 1770) ; 1 Laws of N. C. (Iredell, 1804) p. 9, 
c. 10 (passed, 1715) (repealed by the king’s order); 1 Penn. Laws 7, c. 27 (1700) ; 
2 id. 98, c. 683 (1773) ; 1 Hening Va. Stat. 299, act 1 (1645) ; 3 zd. 236, c. 2 (1705); 
4 id. 475, c. 2 (1736); 7 id. 517, c. 1 (1762); 8 éd. 305, c. 1 (1769). Examples are 
not more numerous because the crown finally disallowed the right of the assemblies 
to create electoral districts on the ground that the right of a district to elect members 
could only be conferred by.the crown. GREENE, Op. cit. supra note 20, at 145-49. 

26 See note 54, infra. 

27 Legislative practice during the Revolution and under the Articles of Con- 
federation is not very illuminating. No measures pertaining to elections were 
passed in South Carolina in the brief period during which the governor possessed 
the veto. See note 53, infra. Massachusetts passed an act empowering the select- 
men to call town meetings for the purpose of choosing representatives in the Gen- 
eral Court. Mass. Laws and Resolves 1780-1781, c. 26, p. 61. While this act was 
not signed by the governor, inspection of the original rolls has disclosed that no 
acts prior to Mar. 12, 1782 were signed. Available records of New York for this 
period do not indicate submission to the council of revision. There was no veto 
power in the other states. See note 28, infra. Election measures appear, however, 
to have been passed by formal acts. 2 Penn. Laws 271, c. 903 (1780); 1 N. Y. 
Laws 1777-1792, tenth session, c. 15 (1787) ; 1 Laws of N. C. (Potter, 1821) c. 116 
(1777). 

28 In New York the state governor’s veto dated from 1777, and in Massachusetts 
from 1780. See note 52, infra. The veto was provided for in Georgia in 1789, 
Pennsylvania in 1790, Kentucky in 1791, and New Hampshire in 1792. No other 
states provided for the veto until 1812. Fairlie, supra note 22, at 473, 476. The 
state constitutions are collected in Poors, op. cit. supra note 22. Available records 
of Georgia, of New York, and of Pennsylvania prior to 1802 do not indicate ap- 
proval by the governor or council of revision. 

29 x Littell Ky. Laws 62, c. 8 (1792); 2 id. 339, c. 222, §14 (1799); 3 id. 
472, C. 473 (1808); 4 id. 402, c. 387 (1812); Mass. Laws and Resolves 1788-89, 
c. 49, p. 256. The early volumes of Massachusetts statutes do not show approval 
by the governor, but inspection of the original records has disclosed his approval in 
every instance. Up to 1794 the legislature created Congressional districts by re- 
solves, which the. Massachusetts constitution recognizes as suitable for law-making 
and subject to the veto. Constitution of Massachusetts (1780) c. 1, $1, art. 1, 
Poore, op. cit. supra note 22, at 960; Mass. Laws and Resolves 1790-91, c. 45, 
P. 117; id. 1792-93, C. 79, P. 184; id.'1794-05, C. 24, p. 60; id. 1796-97, C. 15, P. 433 id. 
1802-03, c. 5, p. 7; Mass. Laws 1809-12, c. 145, p. 576; id. 1812-1815, c. 111, p. 616; 
8 Laws of N. H. 128, c. 39 (1812); 17 Pa. Stat. 127, c. 2286 (1802). It is of some 
significance that the legislatures performed other duties imposed on them by the 
Constitution, such as the regulation of presidential elections and the ratification of 
amendments, by formal acts approved by the governor. The practice at this time 
does not seem to bear out the conclusion of the Hawke case that ratification of 
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elections was regarded as distinctly legislative in character *° at this time, 
therefore, seems clear. To complete the picture, the practice of states 
which have subsequently adopted the veto power has, until now,** been to 
create Congressional districts by formal law approved by the governor.*? 
Such contemporaneous and subsequent practical construction is a guide 
to the meaning ** of the ambiguous language of the Constitution.** 

Considerations of policy support the conclusion suggested by past 
practice. The state is here called upon to act as an arbiter, and to de- 
termine the rules by which competition between members of the state 
for public office shall be carried on. This function is of such importance 
and so clearly open to abuse that its exercise should be subject to.all the 
checks which are placed on formal legislation. Particularly where, as 
in New York, the governor and the majority of the legislature are of 
opposing political parties, the veto is some assurance that election dis- 
tricts will not be created solely with a view to the furtherance of party 
‘aims and ends.*® 

More general considerations lead to the same result. The same 
preconceptions which led the Court, in the Hawke case, to find from 
the Constitution that the ratification of amendments is a non-legislative 
function led it to commit the more serious fallacy of assuming that a 





amendments is non-legislative. 1 Littell Ky. Laws 76, c. 12 (1792); 1 id. 223, 
c. 143 (1794); 3 id. 149, c. 118 (1803); 6 Laws of N. H. 198, c. 18 (1794); 17 Pa. 
Stat. 511, c. 2403 (1804). In those states where the governor possessed no veto, 
or where the available records fail to show his approval of particular acts, Con- 
gressional districts were created by formal act. Conn. Laws (1796) p. 154; 3 Md. 
Laws 254, c. 97 (1805); 5 Laws of N. H. 518, c. 8 (1790) ; 6 id. 45, c. 24 (1792); 
3 Laws of N. Y. 386, c. 5 (1792); 5 id. 119, c. 64 (1801); 13 Pa. Stat. 140, c. 1373 
(1788) ; Pus. Laws or R. I. (1798) p. 136; 1 S. C. Acts 225 (1792); 2 id. 443 
(1802) ; 12 Hening Va. Stat. 653, c. 2 (1788) ; 13 id. 331, c. 1 (1792). 

30 It is significant in this connection that Congress can only make or alter 
the regulations of the states under this provision “by law.” See note 6, supra. 

31 The only exception appears to be that in 1868 Virginia was redistricted by a 
constitutional convention. Acts of Va. 1869-70, p. 630. 

82 Cal. Stat. 1868, c. 141; id. 1872, c. 483; id. 1883, c. 72; id. 1891, c. 84; id. 
1900, c. 165; id. 1912, c. 38; Colo. Laws, 1891, p. 89; id. 1921, c. 70; Ind. Acts 
1867, c. 46; id. 1872, c. 9 (became a law without the governor’s approval by lapse 
of time) ; id. 1879, c. 27; id. 1891, p. 136 (passed over the governor’s veto) ; id. 
1895, c. 103 (passed over the governor’s veto) ; 7d. 1911, c. 215; id. 1931, c. 113; Md. 
Laws 1872, c. 418; id. 1882, c. 308; id. 1890, c. 72; id. 1902, c. 136; id. 1922, c. 158; 
id. 1931, c. 405; Mass. Acts 1822, c. 22; id. 1833, c. 68; id. 1842, c. 99; id. 1851, Cc. 40; 
id. 1857, c. 307; id. 1872, c. 300; id. 1876, c. 113; id. 1882, c. 253; id. 1884, Cc. 1; 
id. 1891, c. 396; id. 1901, c. 511; id. 1912, c. 674; id. 1916, C. 226; id. 1926, Cc. 372; 
Minn. Gen. Laws 1881, c. 70; id. 1891, c. 3; id. 1901, C. 92; id. 1913, C. 513; id. 1929, 
c. 64; N. Y. Laws 1892, c. 295; id. 1901, c. 591; id. 1911, C. 890; id. 1922, c. 636; 
Ohio Laws 1913, p. 568; Pa. Laws 1867, no. 439; id. 1873, no. 58; id. 1887, no. 81; 
id. 1901, nO. 331; id. 1909, no. 147; id. 1921, no. 216; R. I. Acts 1912, c. 775; id. 
1930, c. 1527; Acts of Va. 1884, c. 147; id. 1892, c. 213; id. 1908, c. 362. In view of 
the uniformity of the practice examined, it is unlikely that any considerable differ- 
ences would be found elsewhere. 

33 See McPherson v. Blacker, 146 U.S. 1, 27 (1892). 

84 In view of the structure of the colonial governments, the early practice of 
the states, and the silence of the Constitutional debates, it can hardly be contended 
that “legislature” as used in the Constitution must certainly mean the repre- 
sentative body acting independently. 

85 The states in which the tendency to gerrymander is strongest are those in 
which the legislature and the executive are commonly of different parties. 





distinction between legislative and non-legislative acts was necessary. 
The Court relied largely on Hollingsworth v. Virginia,** in which it had 
early held that the President’s veto does not extend to Congressional 
proposals of amendments but only to “ ordinary legislation.” While 
the conclusion that the proposal of amendments is non-legislative was 
reached wholly without analysis, it is not difficult to understand the 
holding that the Constitution, in establishing a new system of govern- 
ment, placed limits on the President’s veto. But the state governor’s 
veto had already had a long and significant history. Where the legisla- 
tures were still subject to it, its scope was variously defined. In the 
light of the circumstances surrounding the adoption of the Constitution, 
it does not appear that its framers meant to limit the state governor’s 
veto over powers of the “ legislatures ” delegated to them by the Consti- 
tution merely to those of the kind to which the presidential veto 
applies.*? 

In referring to the states and state organs of sovereignty the Constitu- 
tion uses the terms “ state,” “ people of the state,” ‘“‘ conventions of the 
states,” “ executive,” and “legislature.” Although “state” is used 
sixty-six times,** in only two instances is it used where state action is 
called for.*® With these exceptions, where state action is desired, a spe- 
cific organ of sovereignty is indicated. Usually this organ is the “ legisla- 
ture.” *° It elects senators; *4 it prescribes regulations for choosing 





86 3 Dall. 378 (U. S. 1798). 

37 The briefs indicate that the case was inadequately presented to the court. 
The attorney-general of Ohio appears to have thought the Hildebrant case conclu- 
sive, for his brief in support of the validity of the Ohio constitution contains 
nothing but extracts from the opinion in that case and from the opinion of the 
Ohio court in the Hawke case. One of the briefs of the amici curiae found great 
significance in the fact that “at least seven” of the thirteen original states had 
ratified the first ten Amendments without the approval of their governors, al- 
though at that time in/nine of the thirteen states there was no veto power. See 
note 28, supra. 

38 The word “state” is used where it is desired to indicate the “ sovereignty,” 
without reference to any particular capacity or quality. In the Amendments, the 
word appears twenty-nine times and is used similarly. Thus in Art. I, $10, various 
powers are prohibited to the “ states,” and in the Ninth Amendment powers are 
reserved “to the States respectively, or to the people.” 

39 By Art. I, § 8, the “states” may cede a district to become the seat of the 
prem States government. By Art. II, $1, the “states” appoint presidential 
electors. 

40 By Art. I, § 2, the “ people” choose members of the House of Representa- 
tives. By the Seventeenth Amendment they elect senators. 

Article V makes “ conventions of the states” an alternative organ for ratify- 
ing amendments. Article VII authorizes them alone to ratify the original Con- 
stitution. 

Under Art. I, § 2, when vacancies occur in the representation of any state in 
the House of Representatives, the “executive” issues writs of election to fill 
the vacancies. In the Seventeenth Amendment the same provision is found as to 
vacancies in the Senate. Article I, § 3, empowers the “ executive ” to fill vacancies 
in the Senate by temporary appointments if the vacancy occurs during a recess of 
the legislature. Article IV, § 4, empowers him, if the legislature can not be con- 
vened, to apply to the United States for protection against domestic violence. Un- 
der the Seventeenth Amendment he may be empowered by the legislature to make 
temporary appointments to the Senate. 

41 Article I, §3. The Seventeenth Amendment shifted this function to the 
people, but authorized the “legislature” in case of vacancies to empower the 
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senators and representatives; ** it directs the manner of choosing presi- 
dential electors; ** it applies to the United States for protection against 
domestic violence; ** it applies to Congress for calling a convention to 
propose amendments to the Constitution; *° and it is an alternative 
organ for ratifying amendments.** Since these functions find their 
origin in the very creation of the Federal Government, it is difficult to 
accept one court’s conclusion that they were powers reserved to the 
states *7 and accordingly subject to its full law-making power. And 
the frequent use of the word “ state ” in the Constitution forcibly sug- 
gests that the word “ legislature ” was used in a narrower sense than 
“state.” But it is not necessary to adopt so broad a view to find 
that “ legislature ” should be taken to include the governor whenever the 
state law provides that he should act as a check on the representative 
body. 

That the framers of the Constitution were familiar with independent 
checks on the legislatures is clear, for in eleven of the thirteen col- 
onies ** acts of the assemblies had been subject to an absolute veto by 
the governor.*® The provincial governor was closely identified with and 
often a part of the legislature.°° The temporary decline of the veto 
power during the revolutionary era ** can not indicate any intent on the 
part of the framers of the Constitution to exclude the governor from 
participating in functions delegated to the “legislature,” for three of 
the state constitutions adopted before 1787 provided for a veto,®* and 
the Federal Constitution itself gave the President a veto.** To con- 
sider only what bodies are designated by “ legislature ” is to ignore the 





executive to make temporary appointments, and to prescribe directions for elec- 
tions to fill such vacancies. 

42 Article I, § 4, supra note 6. 43 Article II, § 1. 

44 Article IV, $4. 45 Article V, supra note 7. 

46 Article V, supra note 7. 

47 State ex rel. Schrader v. Polley, 26 S. D. 5, 127 N. W. 848 (1910). 

48 See note 22, supra. 

49 Fairlie, loc. cit. supra note 22; Mason, THE VETO Power (1890) 17. The 
colonial charters are collected in 1 Poorer, op. cit. supra note 22. 

50 See note 55, infra. 

51 On the outbreak of the Revolution the royal governors and proprietors were 
deposed and the colonial assemblies assumed control of the governments. The 
responsibility of these governors to the English government had led to constant 
friction between them and the legislatures which accounted in great measure for 
the distrust of a strong executive so prevalent at this time. See note 21, supra. 
Consequently most of the state constitutions adopted just after the Revolution 
did not provide for a veto. See Fairlie, supra note 22, at 473-76. The early con- 
stitutions are collected in Poor, op. cit. supra note 22. 

52 Constitution of Massachusetts (1780) c. 1, § 1, art. 2, 1 PoorE, op. cit. supra 
note 22, at 960 (qualified veto); Constitution of New York (1777) art. 3, 2 
Poor, op. cit. supra note 22, at 1332 (vested in a council composed of the gov- 
ernor and the supreme court); Constitution of South Carolina (1776) art. 7, 
2 Poors, op. cit. supra note 22, at 1617 (an absolute veto). The veto power in 
New York was later given to the governor alone. Constitution of New York 
(1821) art. 1, § 12, 2 Poors, op. cit. supra note 22, at 1342. In 1778 South Caro- 
lina adopted a constitution which made no provision for a veto. See 2 Poore, 
op. cit. supra note 22, at 1620. In 1868 South Carolina provided for a qualified 
veto. Constitution of South Carolina (1868) art. 3, § 22, 2 Poors, op. cit. supra 
note 22, at 1654. 

53 Article I, $7. Four states adopted the veto shortly after the Constitution 
was ratified. See note 28, supra. 





dynamics of the question. A legislature is something that operates. 
Historically it operates under checks — checks which have sometimes 
even been extended to informal resolutions and elections in states where 
bills have been essential to the enactment of law.** 

In view of the multiplicity and variety of duties left to the “ legisla- 
ture,” it seems probable that, had the framers of the Constitution in- 
tended the legislatures to act otherwise than they usually would under 
state law, they would not have left such a far-reaching limitation upon 
the operation of state governments to be implied from the mere use of the 
word “legislature.” °° The very absence of any discussion of the mean- 
ing of “ legislature ” °° from the records of the Constitutional conven- 





54 Under the Charter of Massachusetts Bay (1691), the governor’s veto ex- 
tended to all “ Orders Laws Statutes Ordinances Elections or other Acts of Gov- 
ernment whatsoever.” 1 PoorE, op. cit. supra note 22, at 952. Under this provi- 
sion the governor vetoed the election of councillors by the General Court. GREENE, 
op. cit. supra note 20, at 76-78. In some of the colonies the governor exercised his 
veto over the choice of the speaker by the assembly. GREENE, op. cit. supra 
note 20, at 149-51. In 1726 a special charter was issued to Massachusetts Bay 
expressly extending the governor’s veto to cover the General Court’s choice of a 
speaker and its power to adjourn for more than two days. Explanatory Charter 
of Massachusetts Bay (1726), 1 Poors, op. cit. supra note 22, at 954. In practice 
legislative assemblies have seldom if ever elected officials or adjourned by a formal 
law. Cf. WILLARD, op. cit. supra note 21, § 219. By the Pennsylvania constitu- 
tion of 1873 it is provided that no law shall be passed except by bill. Art. III, § 1. 
Bills are subject to the governor’s veto. Art. IV, §15. But a distinct provision 
subjects “every order, resolution, or vote to which the concurrence of both 
houses may be necessary, except on the question of adjournment ” to the veto. 
Art. III, § 26. This constitution can only be construed as extending the veto power 
to non-legislative acts of the legislature See 2 Poorer, op. cit. supra note 22, at 
1570. The Colorado constitution contains the same provisions, and must be 
similarly construed. Constitution of Colorado (1876) art. IV, § 11, art. V, §§ 17, 39. 

55 In the early colonial governments the governor often possessed the power 
of independent legislation. GREENE, op. cit. supra note 20, at 34-39. Even after 
the authority of the assemblies was generally recognized, the governor continued 
for some time to exercise a preponderant influence over legislation. Jd. at 39-41. 
Until about 1730 he sat and voted as a member of the assembly, and was ex- 
pressly declared a member by a vote of the Virginia House of Burgesses in 1652. 
1 Hening Va. Stat. 373. See GREENE, Op. cit. supra note 20, at 41-44. Many of the 
colonial charters vested the law-making power in the governor and assembly, 
or named the governor a member of the assembly. See Charter of Connecticut 
(1662), 1 Poore, op. cit. supra note 22, at 252, 255; Charter of Massachusetts Bay 
(1691), id. at 942, 949; Charter of Rhode Island (1663), 2 id. at 1594, 1598; Or- 
dinance and Constitution for Virginia (1621), 1 Hening Va. Stat. at 110-12. 
In most of the colonies, the enacting clauses of the laws included the governor. 
Cf. Fairlie, loc. cit. supra note 22. Had the framers of the Constitution really 
wished the representative bodies alone to perform the many functions delegated 
to them by the Constitution, they would certainly have defined “legislature ” to 
exclude the governor, who had been thus recently identified with the assemblies, 
and to exclude other organs of limitation upon the representative body which the 
states might include in their constitutional definitions of “ legislature.” 

56 The Constitutional convention did consider whether the Constitution itself 
should be ratified by the legislatures or by assemblies chosen by the people for the 
express purpose of ratification. 2 FARRAND, op. cit. supra note 21, at 88 et seq. It 
is clear that in these debates “legislature” is used in contradistinction to “ peo- 
ple.” Since at this time there were no provisions for a referendum on acts of the 
legislatures, and since ratification was expected to take place immediately, little light 
is thrown on the question under consideration. There was no discussion as to 
whether, should ratification be left to the legislatures, the governor in Massachu- 
setts and the council of revision in New York could veto the acts of ratification. 
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tions °’ is a strong indication that it was not contemplated that the legis- 
lature should be emancipated from such checks.** “ Legislature ” should 
thus be taken to mean the legislature acting under such limitations as 
state law may impose upon it in the particular situations involved.*® 

The instant case then presents a question of whether state law subjects 
the legislature’s action in creating Congressional districts to the veto.*° 
The state courts conclusively determine this question.“ But in making 
this determination the supreme court of Minnesota disregarded the best 
available method of solving its problem.* 





LEGISLATION 


BLANKET REPEALS: THE DRAFTSMAN’s DELusION. — The blanket 
repeal — “‘ all acts and parts of acts inconsistent herewith are hereby 
repealed ” — is a familiar clause in American statutes.‘ But that its 





57 The discussion in both the Federal Convention and in the state conventions 
for ratification of Art. I, § 4, centered about the provision that Congress might by 
law make or alter such regulations. 2 FARRAND, op. cit. supra note 21, at 239-241; 
3 id. at 195, 311, 319, 344, 345, 359. There was no discussion of the meaning of 
“ legislature.” 

58 The Minnesota court argued that under Art. I, § 3, of the Constitution, which 
empowered the “ legislatures ” to elect senators, the uniform practice was for the 
legislatures to do the electing independently of the governor, and that “ legislature ” 
must mean the same thing in the provision now in question. This practice, how- 
ever, is to be explained not by virtue of any limitation imposed by the Constitu- 
tion, but because the state constitutions never extended the veto power to cover 
such elections. For even when the veto covers orders, resolutions and votes as 
well as bills, it only covers those to which the concurrence of both houses is 
necessary. In electing members the houses did not concur, but voted sitting 
together, and the smaller house might be outvoted. 

59 Under this view, measures of the legislatures fulfilling obligations imposed 
on them by the Constitution, whether legislative or non-legislative in character, 
would be subject to the governor’s veto and to the referendum if by state law the 
veto and referendum were applicable. “ Legislature” is thus given the same mean- 
ing wherever it occurs in the Constitution. Whether such obligations could be ful- 
filled by the initiative depends upon whether “legislature” can be held to mean 
“ the legislative power of the state.” Such was the holding of State ex rel. Schrader 
v. Polley, 26 S. D. 5, 127 N. W. 848 (1910). 

60 The rule of Hollingsworth v. Virginia, 3 Dall. 378 (U. S. 1798), discussed 
note 37, supra, that the executive veto applies only to legislative action, was fol- 
lowed in Richardson v. Young, 122 Tenn. 471, 125 S. W. 664 (1910). As indicated 
in note 54, supra, this conclusion is impossible under the constitutions of Pennsyl- 
vania and Colorado. The decision in Commonwealth v. Griest, supra note 16, that 
proposed amendments to the Pennsylvania constitution need not be submitted to 
the governor, appears to rest, not on the theory that the veto applies only to legis- 
lative acts, but on the ground that art. XVIII of the Pennsylvania constitution, 
which prescribes the method of amendment and does not mention the governor, is 
complete in itself, and that, therefore, the necessity of submission to the governor 
can not be implied from other provisions of the constitution. 

61 Claiborne County v. Brooks, 111 U. S. 400, 410 (1884); Norton v. Shelby 
County, 118 U. S. 425 (1886); Detroit v. Osborne, 135 U. S. 492 (1890); State 
ex rel. Davis v. Hildebrant, 241 U.S. 565 (1916). 

62 See note 32, supra. 


1 Variations of the phrase appear: e.g., “ All acts and parts of acts in conflict 
with this act are hereby repealed or modified insofar as they affect the provisions 
of this act”; “All laws and parts of laws in conflict with this act are hereby 
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use is inconsistent with skilled draftsmanship is disclosed by a study of 
legislative practice and an investigation of cases considering its effect. 
At best, it is mere surplusage; at worst, it may, paradoxically, lead a 
court to hold operative an act which the legislature probably wished to 
discard. 

An examination has been made of the recent products of eighteen law- 
making bodies.” The blanket repeal is employed with varying frequency. 
Only on rare occasions is it used by Congress and the legislatures of 
California, Massachusetts, Michigan, Missouri, New York, and Wiscon- 
sin.* In contrast, Arizona, Georgia, Montana, North Carolina, and 
Rhode Island include the provision in the great majority of their acts.* 
Maryland, New Hampshire, New Jersey, Pennsylvania, South Dakota, 
and Texas, embody the clause in approximately one out of ten en- 
actments.° In no jurisdiction is it used discriminately.° The New 
Hampshire legislature, for example, included the clause in an act relat- 
ing to the taking of deer,’ but omitted it in one relating to the taking of 
shad; * the Missouri legislature included it in an act providing a penalty 
for the commission of a felony while armed,° but omitted it in one pro- 
viding punishment for robbery by means of a deadly weapon.’® In- 
stances such as these are common in the statute books.‘ And vagary 
becomes absurdity when an act passed solely to repeal a prior act pro- 
vides also for the repeal of “ all acts inconsistent ” therewith.'? 





specifically repealed”; “ All laws and clauses of laws only to the extent of their 
conflict herewith are hereby repealed ”’; “ All acts or parts of acts not in conformity 
with the provisions of this act are hereby repealed.” ‘“ Not in conformity ” is 
synonymous with “inconsistent.” Stricklen v. Combe Printing Co., 249 Mo. 614, 
155 S. W. 829 (1913). Unless otherwise specified, the term “ blanket repeal” is 
used in this note to refer to a clause of this type. There are specialized forms of 
the general provision. See note 19, infra. 

2 Stat., 71st Cong. (3d Sess.); Ariz. Laws 1929; Cal. Stat. 1929; Ga. Laws 
1929; Md. Laws 1929; id. 1931; Mass. Acts 1930; Mich. Pub. Acts 1929; Mo. Laws 
1927; id. 1929; Mont. Laws 1929; N. H. Laws 1931; N. J. Laws 1929; N. Y. 
Laws 1930; N. C. Pub. Laws 1929; id. 1931; Pa. Laws 1929; R. I. Acts & Res. 
1931; S. D. Laws 1929; Tex. Gen. Laws 1930; Wis. Laws 1929. 

3 For example, in Cal. Stat. 1929 the clause was used in 36 out of 891 acts; 
in Mass. Acts 1930, in 3 out of 426; in Mo. Laws 1929, in 5 out of 210; in N. Y. 
Laws 1930, in 6 out of 772; and in Wis. Laws 1929, in 4 out of 530. 

4 For example, the provision was used in 151 out of 185 statutes in Mont. Laws 
1929; in 273 out of 457 in N. C. Pub. Laws 1931; in 120 out of 166 in R. I. Acts 
& Res. 1931. 

5 For example, this type of repeal appeared in 33 out of 309 acts in N. H. Laws 
1931; in 61 out of 360 in N. J. Laws 1929; and in 22 out of 254 in S. D. Laws 
1929. Including instances of the use of the blanket repeal in a modified form (see 
note 19, infra) the clause is found in 59 out of 543 acts in Md. Laws 1931, and in 
113 out of 601 in Pa. Laws 1929. 

6 No pattern which would bring to light a semblance of rationality in the in- 
clusion and exclusion of blanket repeals can be discerned in the statute books. 

7 N. H. Laws 1931, c. 33. 9 Mo. Laws 1927, p. 173. 

8 Id., c. 46. 10 Jd., p. 174. 

11 See, e.g., N. C. Pub. Laws 1931, cc. 350, 354: both are amendatory acts 
providing for additional justices of the peace; the former has no blanket repeal, 
the latter has; Md. Laws 1931, cc. 60, 61: each repeals and reénacts with amend- 
ments certain code sections relating to the town of La Plata —the clause is found 
in one and not in the other. 

12 See N. C. Pub. Laws 1931, c. 365; Tex. Gen. Laws 1930 (4th Sess.) c. 38; 
R. I. Acts & Res. 1931, c. 1704. 
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Many courts have commented upon the effect of the blanket repeal. 
With but two exceptions, it has been said that the clause adds nothing 
to the repealing power of the statute.‘* Whether or not the blanket 
provision is included, the result is determined by a rule of implied repeal: 
the new act will nullify prior enactments only insofar as the two are 
necessarily repugnant.'* Indications in New Hampshire and Texas 
decisions *° that use of the blanket repeal may lead to a greater willing- 
ness to find repugnancy are found in murmurs too feeble to merit con- 
sideration.*® On the other hand, the provision may detract from the 
repealing power of a statute. The inclusion of the clause in a revisionary 
measure may prevent the application of the rule that an act intended as 
a substitution for all existing legislation on the particular subject im- 
pliedly repeals prior acts relating thereto whether inconsistent or not." 
The presence of the blanket repeal is said to signify a legislative intent 
to repeal only those acts which are in fact inconsistent with the later 
act.** 





13 Hoague-Sprague Corp. v. Frank C. Meyer Co., Inc., 31 F.(2d) 583 (E. D. 
N. Y. 1929); Woodmont Ass’n v. Town of Milford, 85 Conn. 517, 84 Atl. 307 
(1912) ; People ex rel. Dougherty v. Rock Island, 271 Ill. 412, 111 N. E. 291 (1915); 
Price v. Fox, 220 Ky. 373, 295 S. W. 433 (1926); Nichols v. Hobbs, 197 S. W. 258 
(Mo. 1917); Territory ex rel. Albuquerque v. Matson, 16 N. M. 135, 113 Pac. 816 
(1911) ; State ex rel. Campbell v. Torgenson, 57 N. D. 152, 220 N. W. 834 (1928); 
State ex rel. v. Malheur County Court, 54 Ore. 255, 101 Pac. 907 (1909); The 
Hickory Tree Road, 43 Pa. 139 (1862); Hibbett v. Pruitt, 36 S. W.(2d) 897 (Tenn. 
1931); Milwaukee County v. Halsey, 149 Wis. 82, 136 N. W. 139 (1912); see Van 
Hecke, Four Suggested Improvements in the North Carolina Legislative Process 
(1930) 9 N. C. L. REv. 1, 2. 

14 For a statement of the rule, see United States v. One Ford Coupe, 272 U. S. 
321, 331 (1926) ; ENDLICH, INTERPRETATION OF STATUTES (1888) § 210; 1 SUTHER- 
LAND, STATUTES AND STATUTORY CONSTRUCTION (Lewis’ ed. 1904) § 247; JONES, 
Statute Law MAKING (1912) 153-54. 

15 Bank of New York & Trust Co. v. Tilton, 82 N. H. 81, 129 Atl. 492 (1925); 
Gaddes and Thomas v. Terrell, 101 Tex. 574, 110 S. W. 429 (1908). Perusal of 
the statutes of New Hampshire and Texas before and after these decisions discloses 
no change in the legislative practice. 

16 In the Texas decision, the remarks were clearly dicta. The court held that 
the acts in question were in no way inconsistent. In the New Hampshire case, the 
court held that the acts were inconsistent. Chief Justice Peaslee in considering the 
later act, revisionary in nature, which contained a blanket clause said, “ The inclu- 
sion of this repealing section . . . is conclusive evidence that the legislature under- 
took to repeal some statutory provision. ... Here the legislature recognized that 
it was making a change in statutory law.” Bank of New York & Trust Co. v. 
Tilton, supra note 15, at 85, 129 Atl. at 494. To ascribe such an intent to the indis- 
criminate practice of appending blanket repeals to statutes is obviously impossible. 
It may, perhaps, have some significance in considering a variation of the blanket 
clause when directed toward specific statutes, as, for example, a recital to the effect 
that “c. 76 so far as it conflicts with this act is hereby repealed.” Cf. Mo. Laws 
1929, p. 155; Mass. Acts 1930, c. 361; Cal. Stat. 1929, p. 1117. In defense of the 
learned Chief Justice’s remarks, it is to be noted that he was meeting the conten- 
tion that the inclusion of a blanket provision in a revisionary act weakens its re- 
pealing power. Cf. Pollard v. Gregg, 77 N. H. 190, go Atl. 176 (1914) ; see note 18, 
infra. 

17 For statements of the rule, see Matter of Brigham v. City of New York, 
227 N. Y. 575, 124 N. E. 209 (1919) ; Lawyer v. Carpenter, 80 Ark. 411, 97 S. W. 
662 (1906); Bartlett v. King, 12 Mass. 537 (1815); ENpLICH, INTERPRETATION OF 
STATUTES (1888) §§ 201-02; 1 SUTHERLAND, Op. cit. supra note 14, § 269; Kerr, 
Nature and Interpretation of Uniform State Law (1921) 55 Am. L. REV. 105, 112. 

18 Bank of British North America v. Cahn, 79 Cal. 463, 21 Pac. 863 (1889); 
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A modified form of the blanket repeal, to the effect that “ all acts and 
parts of acts, whether general, special, or local, inconsistent herewith are 
hereby repealed ” *° is said, however, to enhance the repealing power of 
a general statute. In the absence of this clause, the rule is that a general 
statute leaves unaffected an earlier special enactment though the two 
are inconsistent.2° This rule will prevail in the presence of the usual 
form of blanket repeal.** But where the modified form is used, prior 
special acts are repealed insofar as they are in conflict with the general 
act.** 

It is apparent that continued use of the blanket repeal in American 
legislation can not be justified. Its inconsistent and indiscriminate in- 
clusion by the legislatures precludes any inference that the clause is a 
short-form device capable of accomplishing any particular result. Rever- 
ence for past practice, insufficient time in which to draft express repeals, 
and a desire for caution,”* probably account for its widespread indorse- 





People v. Van Pelt, 130 Mich. 621, 90 N. W. 424 (1902); Pollard v. Gregg, supra 
note 16; State ex rel. Barker v. Assurance Co. of America, 251 Mo. 278, 158 
S. W. 640 (1913); Barden v. Wells, 14 Mont. 462, 36 Pac. 1076 (1894); Com- 
monwealth ex rel. Matthews v. Lomas, 302 Pa. 97, 153 Atl. 124 (1930) ; Co-opera- 
tive Savings & Loan Ass’n of Sioux Falls v. Farwick, 11 S. D. 589, 79 N. W. 
847 (1899); Lewis v. Stout, 22 Wis. 234 (1867); see Great Northern Ry. v. 
United States, 155 Fed. 945, 953 (C. C. A. 8th, 1907), aff'd, 208 U.S. 452 (1908) ; 
Commonwealth v. Curry, 285 Pa. 289, 294, 132 Atl. 370, 372 (1926); Madison v. 
Southern Wisconsin Ry., 156 Wis. 352, 361, 146 N. W. 492, 495 (1914), aff'd, 
240 U.S. 457 (1916) ; State v. Pollard, 6 R. I. 290, 294 (1859) (town ordinances) ; 
Wrtarp, LEcIsLATIVE HANDBOOK (1890) § 107; cf. Bank of New York & Trust 
Co. v. Tilton, supra note 15; Stricklen v. Combe Printing Co., supra note 1. But 
see First Nat. Bank of Giddings v. Lee County Cotton Oil Co., 274 S. W. 127, 131 
(Tex. Comm. of App. 1925); cf. Cook v. Augustus, 201 Ill. App. 195 (1916). 

It has been held that even though a blanket repeal limits the extent to which a 
revisionary statute repeals former acts to those which are inconsistent, if a section 
which appeared in the prior statute is omitted from the new one, to that extent the 
new act is inconsistent and the omitted provision is repealed. Smith v. The City 
of Eau Claire, 78 Wis. 457, 47 N. W. 830 (1891) ; see Madison v. Southern Wiscon- 
sin Ry., supra, at 360, 146 N. W. at 495. Contra: People v. Van Pelt, supra. 

Where the legislature intends to replace existing law on the subject by the new 
enactment, if any general provision is to be used it should be one similar to “ all 
laws and parts of laws on the same subject matter be, and the same are hereby 
repealed.” Cf. Pa. Laws 1929, no. 155, § 7. In interpreting acts with like provi- 
sions, it has been held that the new statutes not only repealed or superseded all 
previous legislation in conflict with their provisions, but that since the acts were 
obviously meant to cover the whole subject matter dealt with, they superseded all 
prior legislation pertaining thereto. Wood v. Bateman, 149 La. 290, 88 So. 824 
(1921). Compare the provisions ruled on in State ex rel. Finegold v. Board of 
Comm’rs of Lorrain Co., 29 Ohio App. 364, 163 N. E. 585 (1928). If, perchance, 
the legislature does not intend the revision to be all-inclusive, obviously a saving 
clause should be used. 

19 See, e.g., Pa. Laws 1929, nos. 95, 171; Mich. Pub. Acts 1929, no. 276. 

20 See 1 SUTHERLAND, Op. cit. supra note 14, § 274. 

21 Jones v. Oldham, tog Ark. 24, 158 S. W. 1075 (1913); cf. State v. Kelley, 
34 N. J. L. 75 (1869); Staté v. Town Council of South Kingston, 18 R. I. 258, 
27 Atl. 599 (1893). 

22 Tucker v. McLendon, 210 Ala. 562, 98 So. 797 (1924); Bozarth v. Egg 
Harbor City, 85 N. J. L. 412, 89 Atl. 920 (1914). 

23 See Casterton v. Vienna, 163 N. Y. 368, 373, 57 N. E. 622, 623 (1900). 
Consider, for instance, the frequent inclusion of the blanket repeal together with a 
specific repeal. Mich. Pub. Acts 1929, no. 66; Pa. Stat. 1929, no. 195; S. D. Laws 
1929, c. 1; Tex. Gen. Laws 1930 (4th Sess.) c. 38. 
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ment.** But whether the cause is force of circumstance or laudable 
motive, the effect is abortive. Indeed, as the cases show, inclusion of 
the blanket repeal in revisionary statutes may lead to results far re- 
moved from those which, in all likelihood, the legislature intended.2® 

There is a commendable tendency in a number of states toward less 
frequent use of the blanket repeal.” Many legislatures are now employ- 





24 Constitutional requirements as to form and substance of legislative enact- 
ments supply no motive for including or omitting the blanket repeal. For instance, 
many constitutions limit acts to one subject expressed in the title. E.g., Cat. 
Const. (1879) art. IV, § 24; Kan. Const. (1859) art. II, § 16; Ky. Constr. (1891) 
§ 51; Mo. Const. (1875) art. IV, § 28; Nes. Const. (1875) art. III, §14; N. D. 
Const. (1889) § 61; Pa. Const. (1874) art. III, §3. It has been held that such 
provisions do not require mention of the blanket repeal in the title, since it is an 
implied repeal germane to the purpose as expressed. Commonwealth v. Moir, 199 
Pa. 534, 49 Atl. 351 (1901); Gamble v. State, 159 Tenn. 446, 19 S. W.(2d) 279 
(1929). But see State ex rel. Barker v. Assurance Co. of America, supra note 18, 
at 294, 158 S. W. at 646; cf. Hicks v. Davis, 97 Kan. 312, 154 Pac. 1030 (1916). 
Setting out a repealed act in full is also often required. £.g., Ga. Const. (1877) 
art. III, § 7, par. 17: “No law .. . shall be amended or repealed by mere refer- 
ence to its title . . . but the amending or repealing act shall distinctly describe 
the law to be amended or repealed, as well as the alteration to be made”; TENN. 
Const. (1870) art. II, § 17: “ All acts which repeal, revise, or amend former laws, 
shall recite in their caption, or otherwise, the title or substance of the law repealed.” 
Such requirements have been held not to apply to blanket repeals, repeals by im- 
plication. Nolan v. Central Georgia Power Co., 134 Ga. 201, 67 S. E. 656 (1910); 
Gamble v. State, supra; see ENDLICH, INTERPRETATION OF STATUTES (1888) § 191. 
The legislatures have shown no definite practice either of excluding or including the 
blanket repeal in the title. Chapter 432 of Md. Laws 1931 mentions the provision 
in the title, but c. 517 fails to do so; Pa. Laws 1929, c. 334 includes the clause in 
the title, but c. 336 omits it; the blanket repeal is stated in the title of cc. 1, 110, 
252 of S. D. Laws 1929, but not in cc. 13, 98, 240. 

25 Blanket repeals are generally found in acts recommended by the Commis- 
sioners on Uniform State Law. E£.g., Uniform Child Labor Act § 51; Uniform 
Act for the Extradition of Persons of Unsound Mind § 7; Uniform Fiduciaries Act 
§ 15; Uniform Negotiable Instruments Law § 197; Uniform Partnership Act § 45. 
Section 197 of the Negotiable Instruments Law as originally recommended pro- 
vided for a schedule of repeals (see note 27, infra), but since this stipulation was 
found “inappropriate in a number of states” a blanket clause was subsequently 
substituted. See 5 Unnar. Laws ANN. 735 (1930); the reason for the impropriety 
of the schedule is not set forth. 

In the light of the judicial doctrines as to the effect of the blanket repeal, and 
the fact that the Commissioners can have no knowledge of what prior legislation 
in each of the forty-eight states the proposed statute is to repeal or to leave un- 
affected, recommending the enactment of a blanket repeal clause as a part of a 
uniform act can have no definable purpose. Yet the “sample form for bills to 
be observed by draftsmen of the National Conference” in dealing with repeals 
suggests that “the Draftsman should consider whether the repeal should be gen- 
eral or refer to specific acts. If the former, it may read as follows: All acts or 
parts of acts which are inconsistent with the provisions of this act are hereby 
repealed.” Report of Committee on Legislative Drafting, 1919. 

It should be noted that New York has omitted the clause when enacting uni- 
form laws. See, e.g., N. Y. Laws 1919, c. 408 (Uniform Partnership Act) ; id. 
1922, c. 642 (Conditional Sales Act). Compare the repealing section of the Mon- 
tana Uniform Veterans’ Guardianship Act: “ All laws or parts of laws relating to 
the guardianship of minors and incompetents . . . are modified and amended to 
effectuate this act.” Mont. Laws 1929, c. 61, § 21. 

26 Whereas the California legislature used the blanket provision in 36 out of 
891 acts in 1929, the clause appears 44 times out of 729 in the laws of 1909. The 
Missouri laws of 1911 contain the repeal in 28 out of 230 enactments, whereas the 
provision is used in but 5 statutes out of 210 in 1929. The provision is found in 
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ing extensively the specific repeal,’ a device for which the blanket clause 
is not even a poor substitute.** The specific repeal is precise, effective, 
and to judge by its growing popularity, not too burdensome to be prac- 
ticable. Yet circumstances may arise which will render use of the 
specific repeal onerous. If these circumstances occur where there is 
prior special legislation which the legislature wishes to affect, the modi- 
fied form of the blanket repeal is a possible solution. In all other cases, 
the proper alternative is not the blanket repeal but a discreet silence. 





LEGISLATIVE EFFoRTS TO DISTRIBUTE Loss BETWEEN JOINT TorT- 
FEASORS. — The customary refusal of the common-law courts to en- 
force contribution between joint tortfeasors* has often been adversely 
criticized.2, Exceptions have been made by a few courts where the tort 
was unintentionally caused.* And the Kansas court has abrogated the 





48 out of 136 acts of South Dakota, whereas the laws of 1929 contain it in only 
22 out of 254. Only 5 times does the blanket repeal appear in the Wisconsin 
laws of 1929, yet it appears 57 times in 1911. For a similar decrease in use com- 
pare Pa. Laws 1899 with Pa. Laws 1929 and Tex Gen. Laws 1907 with Tex. Gen. 
Laws 1930. 

By way of contrast, a comparison of N. H. Laws 1861 with N. H. Laws 1931 and 
R. I. Acts & Res. 1861 with R. I. Acts & Res. 1931 discloses no inclination toward 
less frequent use. 

In some states, creation of the office of legislative counsel has undoubtedly re- 
sulted in the more careful draftsmanship of statutes. See LEEK, LEGISLATIVE REFER- 
ENCE WorK (1925); Lee, The Office of Legislative Counsel (1929) 29 Cov. L. Rev. 
381. But in many jurisdictions, establishment of drafting bureaus has not resulted 
in decreased use of the blanket repeal. See, e.g., Mont. Laws 1929; S. D. Laws 
1920. 

27 See, e.g., Cal. Stat. 1929; Mich. Pub. Acts 1929; N. Y. Laws 1930; Wis. Laws 
1929. With the usual type of specific repeal is to be contrasted the English method 
of appending a schedule of repeals to the enactment. For instance, the Unemploy- 
ment Insurance Act of 1930 (20 & 21 Gro. V, c. 16) contains in the body of the 
statute the provision that “ The enactments set out in the third schedule to this 
Act shall to the extent mentioned in the third column of that schedule ... be 
repealed.” The schedule appears in three columns: in the first is a citation reference 
to the act; in the second is the short title thereof; in the third are to be found the 
specific clauses repealed by the principal act. An example of this type of repeal is 
tobe found in N. Y. Laws 1930 ¢. 414. 

28 It “is merely a screen behind which the careless draftsman protects himself 
from the labor of ascertaining the exact effect of the law he makes while at the 
same time he seems to be making it more explicit.” Jones, Statute LAw MAKING 
(1912) 152. See also Mason, Legislative Bill Drafting (1926) 14 Catir. L. Rev. 
379, 387. 

1 Union Stock Yards Co. of Omaha v. Chicago, Burlington & Quincy R. R., 
196 U.S. 217 (1905) ; Adams v. White Bus Line, 184 Cal. 710, 195 Pac. 389 (1921); 
Public Service Ry. v. Matteucci, 105 N. J. L. 114, 143 Atl. 221 (1928); Andrews 
v. Murray, 33 Barb. 354 (N. Y. 1861); Royal Indemnity Co. v. Becker, 122 
Ohio St. 582, 173 N. E. 194 (1930); see Sparrow v. Bromage, 83 Conn. 27, 28, 74 
Atl. 1070, 1071 (1910). 

2 See Reath, Contribution Between Persons Jointly Charged for Negligence 
(1898) 12 Harv. L. Rev. 176; Note (1904) 17 Harv. L. Rev. 345; Note (1931) 
45 id. 349; (1931) 31 Cox. L. Rev. 508; Haines v. Bero Engineering Construction 
Corp., 230 App. Div. 332, 334, 243 N. Y. Supp. 657, 661 (1930) ; Palmer v. Wick & 
Pulteneytown Steam Shipping Co., Ltd., [1894] A. C. 318, 322-24. 

8 Ankeny v. Moffett, 37 Minn. 109, 33 N. W. 320 (1887); Underwriters at 
Lloyds of Minneapolis v. Smith, 166 Minn. 388, 208 N. W. 13 (1926); Goldman 
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common-law rule * by an opportune, if inaccurate, application of a statute 
providing that a judgment debtor who “pays . . . more than [a due 
proportion] . . . may compel contribution,” and upon filing appropriate 
notice, “is entitled to the benefit of the judgment to enforce” this 
right; ° other courts,® have properly declared that such an act does not 
create new substantive rights, but provides simply a convenient method 
for the enforcement of a right of contribution previously recognized.’ 
Less than a dozen legislatures * have made specific inroads upon the 
common-law rule. At an early date, Georgia enacted a bill permitting 
suit for contribution when a judgment entered jointly against several 
trespassers has been paid by one.® The use of the word “ trespassers ” 
was unfortunate, for the court of that jurisdiction apparently restricts 
the scope of the act to cases involving injuries to property.‘° A Missouri 





v. Mitchell-Fletcher Co., 292 Pa. 354, 141 Atl. 231 (1928); Mitchell v. Raymond, 
181 Wis. 591, 195 N. W. 855 (1923) ; see Furbeck v. I. Gevurtz & Son, 72 Ore. 12, 22, 
143 Pac. 654, 657 (1914). Compare the right of indemnity given a joint tortfeasor 
in some situations, See Note (1931) 45 Harv. L. REv. 349. 

# Fort Scott v. Kansas City, Fort Scott & Memphis R. R., 66 Kan. 610, 72 
Pac. 238 (1903). 

5 Kan. Rev. Stat. ANN. (1923) c. 60, § 3437. Other states have similar enact- 
ments. Cat. Cope Civ. Proc. (Deering, 1923) § 709; Mont. Rev. Cope (Choate, 
1921) $9451; Oxia. Comp. Stat. ANN. (Bunn, 1921) § 730; Ore. Cope ANN. 
(1920) § 3-411; Utan Comp. Laws (1917) $6950; WasH. Comp. Stat. (Rem- 
ington, 1922) § 593; Wis. Stat. (1929) §§ 272.59-272.61; cf. Munn. Stat. (Mason, 
1927) $9410; N. J. Comp. Strat. (1910) p. 2962; Pa. Strat. Ann. (Purdon, 
1930) tit. 12, § 808. Broader statutes dispensing with the necessity for joint judg- 
ment are also to be found. They provide that a party to “a joint and several 
obligation who satisfies more than his share of the claim against all may require a 
proportionate contribution.” Cat. Civ. Cope (Deering, 1923) § 1432; Mont. Rev. 
Cope (Choate, 1921) § 7399; N. D. Comp. Laws Ann. (1913) § 5768; S. D. Comp. 
Laws (1929) § 726; cf. Ga. Cope ANN.'(Michie, 1926) § 4588. 

6 Forsythe v. Los Angeles Ry., 149 Cal. 569, 87 Pac. 24 (1906); Dow v. Sun- 
set Tel. & Tel. Co., 162 Cal. 136, 121 Pac. 379 (1912); see Adams v. White Bus 
Line, supra note 1, at 713, 195 Pac. at 390; Northwestern Nat. Bank of Great Falls 
v. Great Falls Opera House Co., 23 Mont. 1, 8, 57 Pac. 440, 442 (1899); Packer v. 
Vandevender, 13 Pa. Co. Ct. 31, 32 (1893). 

7 The Kansas court made the common error of assuming the point at issue. A 
defendant who has satisfied a joint judgment has not paid “ more than a due pro- 
portion ” unless he is entitled to contribution from the others. The Oklahoma 
statute includes the added phrase “ regardless of the nature of the demand upon 
which judgment was rendered.” Oxia. Comp. Stat. Ann. (Bunn, 1921) § 730. 
Quaere, whether a court would rely upon these words to grant contribution to 
tortfeasors. 

8 Georgia, Kentucky, Maryland, Michigan, Missouri, New Mexico, New York, 
North Carolina, Texas, Virginia, West Virginia. 

® Ga. Cope Ann. (Michie, 1926) § 4513. This section seems to have appeared 
first in Ga. Cope (1861) § 3008. 

10 In Cox v. Strickland, 120 Ga. 104, 111, 47 S. E. 912, 915 (1904), the court 
said that the act was inapplicable to joint libelers. That the restriction goes fur- 
ther is indicated by the construction of the companion act [Ga. Cope (Michie, 
1926) $4512] permitting several verdicts in a joint action against “ trespassers.” 
McCalla v. Shaw, 72 Ga. 458 (1884) (not applicable to malicious arrest and false 
imprisonment) ; Hunter v. Wakefield, 97 Ga. 543, 25 S. E. 347 (1895) (not appli- 
cable to libel) ; Hay v. Collins, 118 Ga. 243, 44 S. E. 1002 (1903) (applies to tres- 
pass to property, but not to malicious abuse of legal process); see Lee v. Central 
of Georgia Ry., 147 Ga. 428, 431, 94 S. E. 558, 560 (1917) (not applicable to per- 
sonal torts). These two sections, concerned with closely related aspects of the 
same problem, have always been thought of together by the court. See South- 
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act, passed in 1855,'* avoided this difficulty ** by extending the right to 
defendants in judgments for “ the redress of a private wrong.” Similar 
phraseology was employed in the West Virginia statute of 1872 %° 
and in others passed more recently.** But a restriction of the right 
of contribution to specified classes of joint tortfeasors is found in three 
states other than Georgia. In Kentucky and Virginia the statute is 
applicable only where the tort is “a mere act of negligence and in- 
volves no moral turpitude,” *° a limitation suggestive of the rule in 
states which have modified the common law by judicial decision.'® 
Aside from questions as to the desirability of thus restricting the right 
of contribution, these enactments are open to serious criticism in that 
the inclusion of the term “ moral turpitude” establishes a standard 
which is indefinite,’’ if not meaningless..* In Michigan, contribu- 
tion can be enforced only between joint libelers.1° The policy prompt- 
ing this limited extension of the right can not easily be detected. 





western R. R. v. Thornton, 71 Ga. 61, 65 (1883); Graham v. Dahlonega Gold 
Mining Co., 71 Ga. 296, 301 (1883) ; Mashburn & Co. v. Dannenburg Co., 117 Ga. 
567, 582, 44 S. E. 97, 104 (1903) ; Cox v. Strickland, supra. On the other hand, the 
Kentucky court, by holding that “trespasser” in a statute similar to the latter 
Georgia act [Ky. Star. (Carroll, 1930) § 12] includes those negligently causing 
personal injuries, has indicated its willingness to construe the term broadly. Central 
Passenger Ry. v. Kuhn, 86 Ky. 578, 6 S. W. 441 (1888). It is difficult to appre- 
ciate the construction adopted by the Georgia court. If construed in its technical 
sense the term would seem to include only those torts cognizable in a common-law 
action of trespass; if given its full liberal significance, it should be synonymous with 
“tortfeasor.” Cf. Leisure v. Monongahela Valley Traction Co., 85 W. Va. 346, 101 
S. E. 737 (1920) (“ trespasser” in statute pertaining to release is equivalent to 
“tortfeasor ”). 

11 Mo. Rev. Stat. (1855) p. 649, Mo. Rev. Stat. (1929) § 3268. 

12 Spalding v. Citizen’s Bank, 78 Mo. App. 374 (1898) (statute applies to cases 
of deceit) ; Eaton & Prince Co. v. Mississippi Valley Trust Co., 123 Mo. App. 117, 
100 S. W. 551 (1906) (personal injuries negligently caused) ; see Kinloch Tel. Co. 
v. St. Louis, 268 Mo. 485, 497, 188 S. W. 182, 185 (1916) (same); Mulderig v. St. 
Louis, Kansas City & Colorado R. R., 116 Mo. App. 655, 672, 94 S. W. 801, 807 
(1906) (same). 

18 W. Va. Acts 1872-73, c. 57, §1, W. Va. CopE (1931) c. 55, art. 7, $13 
(“ action ex delicto”). In Hutcherson v. Slate, 105 W. Va. 184, 142 S. E. 444 (1928), 
the statute was applied to defendants jointly causing a personal injury. 

14 Mp. Ann. Cope (Bagby, Supp. 1929) art. 50, §12A; N. M. Star. ANN. 
(Courtright, 1929) § 76-101; N. C. Cope Ann. (Michie, 1931) § 618; Tex. Rev. 
Crv. Cope (Vernon, 1928) art. 2212. Cf. Lottman v. Cuilla, 288 S. W. 123 (Tex. 
Comm. App. 1926) (personal injuries). The New York act states expressly that it 
includes joint defendants in actions for “ personal injuries or for property dam- 
age.” N.Y. Laws 1928, c. 714, N. Y. C. P. A. (1920) § 211-a. Quaere, whether this 
statute includes actions for invasions of intangible interests; e.g., libel, deceit, unfair 
competition. 

15 Ky. Strat. (Carroll, 1930) § 484a; VA. Cope Ann. (Michie, 1930) § 5779. 

16 See note 3, supra. In fact, the common-law rule in Wisconsin has been 
stated in almost identical terms. See Ellis v. Chicago & Northwestern Ry., 167 
Wis. 392, 409, 167 N. W. 1048, 1053 (1918). 

17 Cf. Fidelity & Casualty Co. of New York v. Christenson, 236 N. W. 618, 
620 (Minn. 1931). For a criticism of the use of the phrase “ crimes involving 
moral turpitude ” in civil statutes, see Note (1929) 43 Harv. L. Rev. 117. 

18 An act “merely ” negligent which involves moral turpitude defies imagina- 
tion. 

19 Micn. Comp. Laws (1929) §14497. By resort to a statute providing 
that the action of assumpsit lies for fraud and deceit [Micu. Comp. Laws (1929) 
§ 14007], the Michigan court, regarding a judgment so recovered as similar to one 
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A material impairment of the value of the statutory right to contribu- 
tion results from the usual requirement of a joint judgment as a condi- 
tion precedent to the operation of the act.2° At common law, a party 
injured by a joint tort could elect to sue one or more of the wrong- 
doers; ** and by a voluntary nonsuit he could dismiss the action as to 
any of those he had named as defendants.** Since under the contribu- 
tion acts one defendant has no rights against his codefendant until a 
joint judgment has been rendered against both, the courts have generally 
held that the plaintiff’s privileges remain unaffected by the statute.?* His 
power to determine whether there will be a joint judgment and who will 





under the tommon counts, has indicated that contribution may be enforced be- 
tween such tortfeasors. See First Nat. Bank of Ovid v. Steel, 136 Mich. 588, 590, 
99 N. W. 786, 787 (1904). 

20 Ga. Cope ANN. (Michie, 1926) § 4513; Mp. Ann. Cope (Bagby, Supp. 1929) 
art. 50, §12A; Mo. Rev. Strat. (1929) § 3268; N. M. Strat. Ann. (Courtright, 
1929) § 76-101; N. Y. Laws 1928, c. 714, N. Y. C. P. A. (1920) § 211a; Tex. Rev. 
Civ. Cope (Vernon, 1928) art. 2212; W. VA. Cope (1931) c. 55, art. 7, § 13. 

21 See Atlantic & Pacific R. R. v. Laird, 164 U. S. 393, 399 (1896); Dow v. 
Oroville, 22 Cal. App. 215, 219, 134 Pac. 197, 199 (1913); Tandrup v. Sampsell, 
234 Ill. 526, 530, 85 N. E. 331, 332 (1908); Groot v. Oregon Short Line R. R., 34 
Utah 152, 164, 96 Pac. 1019, 1024 (1908). 

22 American Express Co. v. Patterson, 73 Ind. 430 (1881); McDonald v. 
Goddard Grocery Co., 184 Mo. App. 432, 171 S. W. 650 (1914); Furbeck v. 
I. Gevurtz & Son, supra note 3; see Groot v. Oregon Short Line R. R., supra 
note 21. 

As a corollary, the plaintiff was not required to prove his case against all those 
sued. Atlantic & Pacific R. R. v. Laird, 164 U. S. 393 (1896); see Patterson v. 
Risher, 143 Ark. 376, 381, 221 S. W. 468, 469 (1920). Statutes often provide 
broadly that “ judgment may be given for or against one or more of several de- 
fendants ” and that “the Court may . . . render judgment against one or more, 
leaving the action to proceed against the others whenever a several judgment is 
proper.” £.g., Cat. Cope Civ. Proc. (Deering, 1923) §§ 578, 579; Inp. ANN. Stat. 
(Burns, 1926) §§ 619-21; Minn. Stat. (Mason, 1927) § 9393; Mo. Rev. Srat. 
(1929) § 1071; N. C. Cope Ann. (Michie, 1931) § 602; Ore. Cope ANN. (1930) 
§§ 2-902, 2-903; Utan Comp. Laws (1917) §§ 6854, 6856; WasH. Comp. Strat. 
(Remington, 1922) §§ 406, 407. These statutes have been held applicable to joint 
tortfeasors. Cole v. Roebling Construction Co., 156 Cal. 443, 105 Pac. 255 (1909); 
Krebs Hop Co. v. Taylor, 52 Ore. 627, 634, 97 Pac. 44, 98 Pac. 494 (1908); see 
Everroad v. Gabbert, 83 Ind. 489, 495 (1882); Chrudinsky v. Evans, 85 Ore. 548, 
553, 167 Pac. 562, 564 (1917). So applied, they confirm the common law. See 
Everroad v. Gabbert, supra; Krebs Hop Co. v. Taylor, supra, at 640, 98 Pac. at 
496. However, they have been effective in abrogating the common-law rule that 
reversal of a judgment as to one joint tortfeasor necessitates reversal as to all. 
Zibbell v. Southern Pac. Co., 160 Cal. 237, 116 Pac. 513 (1911); Clark v. Torchiana, 
19 Cal. App. 786, 127 Pac. 831 (1912); Louisville, New Albany & Chicago Ry. v. 
Treadway, 143 Ind. 689, 701, 40 N. E. 807, 41 N. E. 794 (1895); Sweatman v. 
Linton, 66 Utah 208, 241 Pac. 309 (1925); see Fearon v. Fodera, 169 Cal. 370, 376, 
148 Pac. 200, 202 (1915) ; Stotler v. Chicago & Alton Ry., 200 Mo. 107, 149, 98 
S. W. 502, 522 (1906). The existence of the right of contribution between the joint 
tortfeasors does not affect the situation. State ex rel. Cunningham v. Haid, 40 
S. W.(2d) 1048 (Mo. 1931); cf. Cumberland & Westernport Transit Co. v. Metz, 
158 Md. 424, 455, 149 Atl. 4, 565 (1930). But cf. Miller v. United Rys. of St. 
Louis, 155 Mo. App. 528, 548, 134 S. W. 1045, 1051 (1911). 

23 Mashburn & Co. v. Dannenberg Co., supra note 10; Flenner v. Southwest 
Missouri R. R., 221 Mo. App. 160, 290 S. W. 78 (1926); Dieter v. E. L. Phillips & 
Co., Inc., N. Y. L. J., Nov. 28, 1931, at 1089; see Cumberland & Westernport Transit 
Co. v. Metz, supra note 22, at 456, 149 Atl. at 565; Moudy v. St. Louis Dressed 
Beef & Provision Co., 149 Mo. App. 413, 426, 130 S. W. 476, 481 (1910) ; Springfield 
v. Clement, 296 Mo. 150, 156, 246 S. W. 175, 176 (1922) ; cf. Price v. Ryan, 255 N. Y. 
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be included therein thus subjects the accrual and the value of the right 
of contribution to the latter’s caprice.?* In one instance, this weakness 
in the statutes was largely remedied by a judicial decision permitting 
the defendant to implead his co-tortfeasors; *° in some jurisdictions 
this right has been conferred by express legislation.** But obviously 
it will not avail the defendant where the other wrongdoer is beyond the 
jurisdiction. A statute providing simply that “ there shall be contribu- 
tion among tortfeasors”’?* solves these problems by dispensing with 
the requirement of a joint judgment and permitting separate suit to be 
brought against co-tortfeasors wherever personal jurisdiction can be ob- 
tained.?* But these statutes are in turn defective in that they fail to pro- 
vide a method whereby a defendant may implead his fellow wrongdoers 
when they are within reach of process; in this situation such a device 
would avoid the necessity of a reconsideration of substantially the 
same evidence to determine the latter’s liability to the injured party. The 
North Carolina act apparently meets all these difficulties by giving a 
defendant an election either to sue his joint tortfeasors separately or to 
implead them in the initial cause.2® Yet it may be questioned whether 
a defendant should be allowed a separate suit against fellow wrong- 
doers when diligent exercise of a right of impleader would have made 
them parties to the previous litigation. 

The terms “ pro rata ” *° and “ proportionate part,” * used to describe 
the amount of recovery, have ordinarily not been expressly defined, but 





16, 18, 173 N. E. 907, 908 (1930) ; Trowshow v. B. Altman & Co., 140 Misc. 420, 
421, 250 N. Y. Supp. 599, 600 (1931). 

24 See Dee v. Spencer, 233 App. Div. 217, 219, 251 N. Y. Supp. 311, 313 (1931) ; 
cf. Haines v. Bero Engineering Construction Co., supra note 2, at 335, 243 N. Y. 
Supp. at 661; Note (1931) 16 Corn. L. Q. 246, 251; (1930) 39 YALE L. J. go9, g10. 
Refusing the plaintiff a voluntary nonsuit after a joint action had been brought 
would, of course, circumscribe this power to some extent. Cf. Dee v. Spencer, supra. 

25 Lottman v. Cuilla, supra note 14, (1928) 6 Tex..L. Rev. 554; cf. Bowman 
v. Greensboro, 190 N. C. 611, 130 S. E. 502 (1925) (alleged tortfeasor who would 
be under a duty of indemnity may be made co-defendant). 

26 Micu. Comp. Laws (1929) § 14475 (limited to libel defendants) ; N. C. Cope 
Ann. (Michie, 1931) § 618. Consider the provisions of the New York Act. N. Y. 
Laws 1923, c. 250, N. Y. C. P. A. (1920) § 193(2) provides: “ Where any party to 
an action shows that some third person, not then a party to the action, is or will be 
liable to such party wholly or in part for the claim made against such party in the 
action, the court may order such person .. . brought in... .” The applicability 
of this statute to joint tortfeasors has resulted in considerable divergence of opinion 
among the lower New York courts. See Notes (1931) 16 Corn. L. Q. 246, 598; 
(1930) 39 YALE L. J. 909; (1931) 31 Cov. L. Rev. 508. It becomes self-evident 
that an Additional Defendants’ Act should state expressly that it includes such 
wrongdoers. : 

27 Statutes employing this language are in force in Kentucky and Virginia. 
Ky. Stat. (Carroll, 1930) § 484a; VA. Cop—E Ann. (Michie, 1930) §5779 (both 
limited to merely negligent torts involving no moral turpitude). 

28 This was the rule in jurisdictions permitting contribution at common law. 
See Furbeck v. I. Gevurtz & Son, supra note 3, at 23, 143 Pac. at 657. 

29 N. C. Pub. Laws (1929) c. 68, §1, amending N. C. Cons. Srat. (1919) 
§ 618, N. C. Cope Ann. (Michie, 1931) § 618. The same election is permitted in 
the limited Michigan act. Micn. Comp. Laws (1929) §§ 14475, 14497. 

80 Mp. Ann. Cove (Bagby, Supp. 1929) art. 50, §12A; N. Y. Laws 1928, c. 714, 
N. Y. C. P. A. (1920) § 211-a. 

31 N. C. Cope Ann. (Michie, 1931) § 618. The remainder of the acts employ 
the general term “ contribution.” See Ga. Cope ANN. (Michie, 1926) § 4513; Ky. 
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courts applying the statutes have assumed that an equal division among 
the tort defendants was intended.** This is stated expressly in the 
Texas statute.** The North Carolina act ** again demonstrating its 
superiority, contains a provision patterned after the equitable rule of 
contribution among sureties: *° the proportionate liability of the judg- 
ment debtors inter se is determined by the number who are solvent and 
within the jurisdiction.** 

In two of the states which give a right of contribution in limited sit- 
uations, an additional mechanism, as idealistic as it is unique, has been 
provided for the apportionment of loss in the original action. Early 
acts in Georgia ** and Kentucky ** declare that in a joint action °° 
against “ trespassers ” *° the jury may, in its verdict, specify the amount 
of damages to be recovered from each defendant.*t Theoretically it 
may be desirable to distribute the burden of redressing a wrong pro- 





Srat. (Carroll, 1930) § 484a; Micu. Comp. Laws (1929) § 14497; Mo. Rev. Star. 
(1929) $3268; N. M. Strat. Ann. (Courtright, 1929) § 76-101; Va. Cope ANN. 
(Michie, 1930) § 5779; W. VA. CopE (1931) c. 55, art. 7, $13. 

82 See Hutcherson v. Slate, supra note 13, at 190, 142 S. E. at 447 (one of two 
defendants who pays a joint judgment is entitled to one-half from his co-defendant 
under a contribution statute); cf. Mulderig v. St. Louis, Kansas City & Colorado 
R. R., supra note 12 (defendants should contribute equally) ; Note (1931) Corn. 
L. Q. 246, 249. The Texas statute specifically excludes from its scope cases in 
which a right of indemnity existed at common law. Tex. REv. Civ. Cope (Vernon, 
1928) art. 2212. And it has been stated judicially that such is the case even though 
there is no express exclusion. Kinloch Tel. Co. v. St. Louis, supra note 12. How- 
ever, it may be doubted whether, where a contribution statute is available, a court 
would be as astute as many have been at common law to find grounds for giving 
indemnity since failure to do so would result not in complete denial of redress but 
in an equal division of the loss. 

383 Trex. Rev. Crv. Cope (Vernon, 1928) art. 2212. 

34 N. C. Cope Ann. (Michie, 1927) § 618. 

85 For a statement of this rule, see CAMPBELL, CASES ON SURETYSHIP (1931) 
Pp. 134, 0.3. 

86 The same rule of contribution may exist in Kentucky. Immediately pre- 
ceding the contribution act is a section providing that “contribution shall be the 
same at law as it is in equity.” Ky. Srat. (Carroll, 1930) § 484. The Texas act 
adopts the same rule as to insolvency and goes further in that the solvent defendants 
are given a right over against the insolvent defendant for the excess they have had 
to pay. Tex. Rev. Civ. Cope (Vernon, 1928) art. 2212. But the act does not take 
care of the possibility that one judgment defendant may be out of the jurisdiction. 
And the scope of both the North Carolina and Texas provisions is apparently 
limited to cases in which all the parties concerned are judgment debtors. 

37 Ga. Cope Ann. (Michie, 1926) § 4512. 

88 Ky. Stat. (Carroll, 1930) § 12. 

89 Since a joirft action is necessary to their operation, obviously these statutes 
present the same defect found in most of the contribution acts; namely, their 
effectiveness is determined entirely by the number of tortfeasors the plaintiff 
chooses to sue in the joint action. See Buckles v. Lambert, 4 Metc. 330, 333 (Ky. 
1863); Sellards v. Zomes, 5 Bush. 90, 91 (Ky. 1868). 

40 In regard to the interpretation of the term “trespasser” in these acts, see 
note 10, supra. 

41 Failure to instruct the jury to return several verdicts, if not requested by a 
defendant, is not error. Beavers v. Bowen, 29 Ky. L. Rep. 526, 93 S. W. 649 
(1906). In the event of such a request, quaere, whether the charge to the jury 
should permit or direct a several verdict. Obviously, operation of the apportion- 
ment act, resulting in several judgments, would preclude application of the con- 
tribution act in the particular case. 
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portionately to the defendants’ respective degrees of culpability.*? But 
where these acts are applied, the impossibility of defining a standard 
to measure accurately degrees of culpability results in an apportionment 
based upon nothing more reliable than a jury’s whim. Moreover, the 
ability of one joint defendant to call for several judgments necessarily 
operates to deprive the plaintiff of the opportunity to obtain a joint 
judgment; as a consequence, freedom to secure satisfaction for his 
injury from the property of any wrongdoer —a traditional incident 
of joint liability ** — is assured the plaintiff only if he undergoes the 
inconvenience and expense of suing each defendant in a separate ac- 
tion. The utility of these provisions may well be doubted. The in- 
terests of all are probably best served in the normal run of cases by a 
contribution act such as that found in North Carolina,** providing for 
an equal division of the loss according to the number of available 
tortfeasors. 

Study of this legislation readily indicates its deficiencies. The spo- 
radic efforts to extend generally recognized principles of contribution to 
the field of joint tortfeasors have resulted in statutes marked by un- 
necessary limitations and numerous weaknesses which the use of fore- 
sight might easily have prevented. The North Carolina act is by far 
the most ably drawn; its use as a model for future legislation would 
assist materially in avoiding the flaws found in other statutes. 
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AGENCY — NATURE OF THE RELATION— POWER OF DEALER TO BIND 
OwNER BY MortcGAcE. — The plaintiff placed an automobile with a dealer 
and authorized a sale at a minimum price. The dealer turned the speed- 
ometer back and put the car on the floor as new. Relying on the fact that 
the car was thus displayed, the defendant, a finance company, made a loan 
to the dealer on the security of the car. The dealer became insolvent and 
the defendant took possession of the automobile. In an action of replevin 
the plaintiff obtained judgment, and the defendant appealed. Held, that the 
owner, by intrusting the car to the dealer for sale, allowed the dealer to ap- 
pear as owner and, therefore, legal title may not be asserted against the 
mortgagee. Judgment reversed. Bauer v. Commercial Credit Co., 300 Pac. 
1049 (Wash. 1931). 

If the elements of estoppel are present, as where the owner acquiesces in 
the wrongful misrepresentation by the agent and fails to warn third parties, 
the assertion of title either against a buyer or a mortgagee should be impos- 





42 See Rochester v. Anderson, 1 Bibb. 439, 440 (Ky. 1808). It has been as- 
serted, too, that the necessity for returning a verdict in a single sum has lead 
juries to assess damages at less than is just to the plaintiff in order to spare a 
defendant but slightly at fault, or, conversely, at more than is fair to the other 
defendants in order to mulct one particularly blameworthy. See Williams, J., dis- 
senting, in Buckles v. Lambert, supra note 39, at 334; cf. Whitaker v. Tatem, 48 
Conn. 520, 521 (1881). 

43 See Fowden v. Pacific Coast Steamship Co., 149 Cal. 151, 157, 86 Pac. 178, 180 
(1906) ; Tandrup v. Sampsell, supra note 21, at 533, 85 N. E. at 333. 

44 N. C. Cope Ann. (Michie, 1931) § 618. 
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sible. Cf. Starkey v. Almena State Bank, 130 Kan. 568, 287 Pac. 251 (1930); 
Scruggs v. Crockett Automobile Co., 41 S. W.(2d) 509 (Tex. Civ. App. 
1931); Jones v. Commercial Investment Trust, 64 Utah 151, 228 Pac. 896 
(1924). But even in the absence of the elements of a real estoppel, recent 
cases, especially those involving automobiles, disclose an increasing tendency 
to qualify the orthodox protection accorded to title and to give binding effect 
to unauthorized sales by dealers having possession plus limited authority to 
sell or to display. Commercial Credit Co. v. Hardin, 175 Ark. 811, 300 S. W. 
434 (1927); State Finance Co. v. Isaacson, 86 Cal. App. 113, 260 Pac. 580 
(1927); Moore v. Ellison, 82 Colo. 478, 261 Pac. 461 (1927); Harrison v. 
Auto Securities Co., 70 Utah 11, 257 Pac. 677 (1927); cf. (1923) 21 MIcu. 
L. Rev. 709; Note (1929) 42 Harv. L. Rev. 685. Contra: Utica Trust & 
Deposit Co. v. Decker, 244 N. Y. 340, 155 N. E. 665 (1927). It seems fair 
that the deceptive appearance of ownership created in the dealer by the title- 
holder should not injure innocent third parties. However, contrary to the 
instant case, courts seem reluctant to extend protection to the mortgagee of 
a dealer with limited authority. Coolbaugh v. Atlantic Motor Finance’Co., 
tor N. J. L. 215, 128 Atl. 595 (1925); National Guarantee & Finance Co. v. 
Pfaff Motor Co., 124 Ohio St. 34, 176 N. E. 678 (1931); see AcENcy RE- 
STATEMENT (Am. L. Inst. 1929) § 399(1); EXPLANATORY NoTES ON AGENCY 
RESTATEMENT (Am. L. Inst. 1929) § 399; cf. Silberfeld v. Solomon, 70 Colo. 
413, 202 Pac. 113 (1921); General Motors Acceptance Corp. v. Hupfer, 113 
Neb. 228, 202 N. W. 627 (1925). But cf. General Motors Acceptance 
Corp. v. Arthaud Land Co., 118 Wash. 593, 204 Pac. 194 (1922). A strong 
ground for protecting buyers is found in the practical difficulty of investi- 
gation by such parties of extrinsic interests in chattels in the possession of 
dealers. See Boice v. Finance & Guaranty Corp., 127 Va. 563, 570, 102 S. E. 
591, 593 (1920); cf. (1929) 42 Harv. L. Rev. 573. Superior facilities for 
careful investigation of automobile titles possibly available to mortgagees, 
who ordinarily are specialized finance companies or banks, may provide a rea- 
son for distinguishing the cases like the present one. But the distinction 
seems inadequate in view of the policy favoring certainty in commercial trans- 
actions. Cf. Note (1928) 12 Minn. L. Rev. 633. 


AGENCY — PRINCIPAL’s LIABILITY TO THIRD PERSON IN Tort — NEGLI- 
GENT ConpuctT oF AGENT. — S, a messenger boy running from his employer’s 
doorway, negligently collided with the plaintiff. In an action brought against 
M, the employer, a verdict was directed for the defendant, and the plaintiff 
appealed. The court assumed that the messenger was engaged in his master’s 
service at the time of the collision. Held, that the employer was not liable. 
Judgment affirmed. Richey v. Western Union Tel. Co., 41 S. W.(2d) 628 
(Mo., Kan. City App. 1931). 

The court adopted reasoning used by the Missouri supreme court in a simi- 
lar case; there recovery was denied on the theory that since S was on the 
street not by M’s permission but by public right, M was not in control. 
Phillips v. Western Union Tel. Co., 270 Mo. 676, 195 S. W. 711 (1917). 
Another recent decision by the instant court illustrates the pernicious effect 
of such reasoning; there recovery is defeated because S used his own cat. 
Lajoie v. Rossi, 37 S. W.(2d) 684 (Mo., Kan. City App. 1931). Where S 
uses M’s car, M is clearly liable. Edwards v. Earnest, 208 Ala. 539, 94 SO. 
598 (1922); Riley v. Standard Oil Co. of N. Y., 231 N. Y. 301, 132 N. E. 
97 (1921); see Phillips v. Western Union Tel. Co., supra, at 681, 195 S. W. 
at 712. And generally where S is operating his own vehicle though it be pur- 
suant to a public easement, M may be responsible. Postal Tel.-Cable Co. v. 
Murrell, 180 Ky. 52, 201 S. W. 462 (1918); Kuehmichel v. Western Union 
Tel. Co.,,125 Minn. 74, 145 N. W. 788 (1914); see 2 BLASHFIELD, CYCLO- 
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PEDIA OF AUTOMOBILE LAW (1927) 1445 et seg. Some Missouri cases, 
apparently disregarding the theory of the Phillips decision follow this rule. 
Gordner v. St. Louis Screw Co., 201 Mo. App. 349, 210 S. W. 930 (St. Louis 
App. 1919); see McCaughen v. Missouri Pac. R. R., 274 S. W. 97, 101 (St. 
Louis App. 1925). The Phillips case itself might be supported on the ground 
that S was not acting within the scope of his employment. And in the Rossi 
case it is doubtful that any master-servant relationship existed. But in the 
present case where, at the time of the accident, concededly S was engaged 
in M’s service, it is difficult to see how use of the public street, in part inde- 
pendently of M’s permission, affects M’s control. If such a theory were 
sound, recovery might be defeated in innumerable cases where injury is 
caused by conduct or language operating through mediums, such as the air 
or space, which may be used independently of M’s permission. Cf. Citizens 
Gas & Elec. Co. v. Black, 95 Ohio St. 42, 115 N. E. 495 (1916) (MM liable 
for slander); Sturgis v. Kansas City Ry., 228 S. W. 861 (Mo., Kan. City 
App. 1921) (M liable for assault); Janvier v. Sweeney, [1919] 2 K. B. 316 
(same); Ledbetter v. St. Louis S.W. Ry., 293 S. W. 791 (Mo., Springfield 
App. 1927) (M liable for false imprisonment); Staples v. Schmid, 18 R. I. 
224, 26 Atl. 193 (1893) (same); enick v. Brooke, 190 S. W. 641 (Mo., 
Kan. City App. 1916) (M liable for deceit); Barwick v. English Joint Stock 
Bank, L. R. 2 Ex. 259 (1867) (same). 


CONSTITUTIONAL LAW — DuE Process or Law: LiBerty TO CONTRACT — 
STATE REGULATION OF Hours oF LABOR AND WAGES AS CONDITION TO STATE 
Arw.—A New York statute required railroads to eliminate certain grade 
crossings. The state was to pay fifty per cent of the cost. A subsequent act 
required an eight-hour day and wages at not less than the prevailing rate on 
all such construction, and provided a penalty of fine or imprisonment or 
both for failure to comply. N. Y. Laws 1930, c. 804, N. Y. LaBpor Law 
(1921) art. 8-A, §§ 225-227. The plaintiffs, railroad companies, sought to 
enjoin the enforcement of the labor provisions on the ground that they 
would either deprive the plaintiffs of property or subject them to criminal 
prosecution without due process of law. Appeals were taken from a judg- 
ment sustaining the act except as to employees of interstate railroads. Held, 
that the regulations are constitutional. Judgment affirmed. Long Island 
R. R. v. Department of Labor of State of New York, 256 N. Y. 498, 177 
N. E. 17 (1931). 

The majority of the court held the labor provisions valid regulations of 
private employment affected with a public interest. Regulation of hours 
and wages for labor on public work is valid. Atkin v. Kansas, 191 U.S. 207 
(1903); Campbell v. City of New York, 244 N. Y. 317, 155 N. E. 628 (1927); 
Norris v. City of Lawton, 47 Okla. 213, 148 Pac. 123 (1915); see Note 
(1926) 39 Harv. L. Rev. 871; Harper, Due Process in Labor Regulation, 
(1928) 26 Micu. L. REv. 599, 625, 772. However, the leading case sustain- 
ing regulation of hours of labor in ordinary private employment involved 
a ten-hour day. Bunting v. Oregon, 243 U. S. 426 (1917); cf. Holden v. 
Hardy, 169 U. S. 366 (1898) (dangerous employment, eight-hour day). And 
regulation of wages in private employment has been held unconstitutional. 
Adkins v. Children’s Hospital, 261 U.S. 525 (1923); Wolff Packing Co. v. 
Court of Industrial Relations, 262 U. S. 522 (1923). While there may be 
strong public interest in the undelayed completion of the work here, no 
immediate labor problem threatens, and the possibility of future difficulties, 
stressed by the court, seems too problematic to bring the case within the 
rule allowing regulation in emergencies. Cf. Wilson v. New, 243 U. S. 332 
(1917) (Congressional regulation of wages and hours for railroads during 
strike); see (1931) 31 Cox. L, Rev. 1186, 1187. Nevertheless, a more lib- 
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eral attitude in the present Supreme Court toward regulation of private em- 
ployment where public interest is involved lends support to the instant de- 
cision. Cf. O’Gorman & Young v. Hartford Fire Ins. Co., 282 U. S. 251 
(1931) (state regulation of insurance agents’ commissions sustained; Van 
Devanter, McReynolds, Sutherland, and Butler, JJ., dissenting); see (1931) 
44 Harv. L. Rev. 643, 644; Powell, State Utilities and The Supreme Court 
(1931) 29 Micu. L. Rev. 811, 816, 838; Hamilton, The Jurist’s Art (1931) 
31 Cor. L. Rev. 1073-75. As a second basis for its decision the whole 
court agreed that by accepting state aid, the railroads subjected themselves 
to the conditions of public supervision attached thereto. Cf. People v. Rosen- 
heimer, 209 N. Y. 115, 102 N. E. 530 (1913). Even if the first ground is 
rejected, this theory seems sound. Railroads may be compelled to remove 
grade crossings without compensation. Missouri Pac. Ry. v. City of Omaha, 
235 U. S. 121 (1914). The duress present in cases where conditions, at- 
tached to privileges granted by a state, have been held unconstitutional seems 
absent. Cf. Frost and Frost Trucking Co. v. Railroad Comm., 271 U. S. 
583, 593 (1926) (assumption of common carrier duties by private contractor 
as condition of using state highways held invalid) ; Smith v. Cahoon, 283 U.S. 
553 (1931); see Merrill, Unconstitutional Conditions (1929) 77 U. oF Pa. L. 
REv. 879, 893; Powell, State Utilities and The Supreme Court (1931) 29 
Micu. L. Rev. 811, 813. Therefore the conditions here may well be consid- 
ered, not an improper regulation, but a real price for what would otherwise 
be purely a gratuity. Cf. Pierce Oil Corp. v. Phoenix Refining Co., 259 U. S. 
125 (1922) (requiring assumption of common carrier duties as condition of 
laying pipe lines within state); Fox River Paper Co. v. Railroad Comm., 274 
U. S. 651, 657 (1927) (permit to maintain dam conditioned on giving state 
option to purchase it). Moreover, if a state has the right to direct expendi- 
ture of its money, a practical consideration supporting the regulation lies in 
the fact that its expenditure for labor can not be separated from the rail- 
roads’. Cf. Atkin v. Kansas, 191 U.S. 207 (1903). New York avoids the 
possible objection of indefiniteness in the statutory regulations by providing 
for exact ascertainment of prevailing rates. N. Y. Laws 1927, c. 563; N. Y. 
Laws 1930, c. 804; N. Y. Labor Law (1921) § 220, subd. 5-8, § 227; see Note 
(1931) 45 Harv. L. REv. 160, 164; cf. Connally v. General Construction Co., 
269 U. S. 385 (1926), (1926) 35 YALE L. J. 630. 


ConTRACTS — REMEDIES ON CONTRACT — EXERCISE WITHOUT CAUSE OF 
PowER TO TERMINATE. — The plaintiff, a manufacturer of radios, entered 
into a jobber’s contract with the defendant. Pursuant to a provision au- 
thorizing either party to terminate the contract at any time, the plaintiff 
served notice of termination and brought suit for money then due, an amount 
less than $5000. The defendant in his answer alleged that he had expended 
large sums in reliance on the contract; that the termination was a breach 
of the jobber’s contract in pursuance of a “design . . . to defraud the de- 
fendant”; that the plaintiff “by underhand . . . and improper methods 

. made separate contracts with the dealers of the defendant ”; and re- 
quested damages in the sum of $20,000. From an order overruling a de- 
murrer to the answer, the plaintiff appealed. Held, that although the option 
to terminate was unambiguous and valid, it could not be exercised in bad 
faith against equity and good conscience. Order affirmed. Philadelphia Stor- 
age Battery Co. v. Mutual Tire Stores, 159 S. E. 825 (S. C. 1931). 

The requirement that the unqualified power of termination should be exer- 
cised in good faith can hardly be explained as a reasonable interpretation of 
the instant contract and is inconsistent with many cases involving similar 
agreements. Huffman v. Paige-Detroit Co., 262 Fed. 116 (C. C. A. 8th, 
1919); Ford Motor Co. v. Alexander Co.,,223 Ky. 16, 2 S. W.(2d) 1031 
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(1928); Randall v. Michelin Co., 137 Misc. 570, 244 N. Y. Supp. 44 (1930); 
Maddox Motor Co. v. Ford Motor Co., 23 S. W.(2d) 333 (Tex. 1930); 
cf. Baltimore Humane Soc. v. Marley, 156 Md. 478, 144 Atl. 521 (1929); see 
Note (1924) 32 A. L. R. 209, 215. However, two recent decisions go far to 
relieve hardship produced by termination without cause. Watkins Co. v. 
Rich, 254 Mich. 82, 235 N. W. 845 (1931) (exercise of power, defense in 
action for money owing on contract); Texas Co. v. Northup, 154 Va. 428, 
153 S. E. 659 (1930) (exercise of power, ground for recission of collateral 
contract induced by terminated contract). In those cases there was some 
indication that when the contract was made the dealer was falsely induced 
to believe the power would not be exercised. This might constitute actual 
fraud. See Watkins Co. v. Rich, supra, 235 N. W. at 846; Texas Co. v. 
Northup, supra, at 444, 153 S. E. at 664; cf. Zuckerman v. Geller, 103 N. J. 
Eq. 145, 142 Atl. 344 (1928); Edgington v. Fitzmaurice, 29 Ch. D. 459 
(1885). But such was not the theory here. Nor does the answer seem to 
charge anything beyond an exercise of the power, and consequences, includ- 
ing loss of customers, which would naturally be expected to follow. See Huf- 
man v. Paige-Detroit Co., supra, at 118; cf. Randall v. Michelin Co., supra, at 
571, 244 N. Y. Supp. at 45; Maddox Motor Co. v. Ford Motor Co., supra 
at 338. Most cases allowing contract recovery despite the exercise of a power 
of termination are distinguishable from the instant case. Revocation of an 
offer to a unilateral contract is sometimes prevented because of reliance on 
the offer’s continued existence. Cf. Zwolanek v. Baker Co., 150 Wis. 517, 
525, 137 N. W. 769, 773 (1912); COMMENTARIES ON CONTRACTS RESTATE- 
MENT (Am. L. Inst. 1928) § 45. But in such a case, the power to withdraw 
the offer is not expressly reserved. Cases where an agent recovers commis- 
sions from a principal who terminates the agency to take advantage of 
negotiations which have almost completed a sale, may be supported on the 
ground that the agent’s contract has been substantially performed. See 
Gillett v. Corum, 7 Kan. 156, 160 (1871); White Co. v. Farley & Co., 219 
Ky. 66, 72, 292, S. W. 472, 475 (1927); Ford Motor Co. v. Alexander Co., 
supra at 19, 2 S. W.(2d) at 1033. Nor can the exercise of the power here 
be considered a tort. Exercise of what would otherwise be a legal right may 
be tortious if the actor specifically intends to injure the victim regardless of 
benefit to himself. Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946 (1909); 
see American Bank and Trust Co. v. Federal Reserve Bank, 256 U. S. 350, 
358 (1921); Dunshee v. Standard Oil Co., 126 N. W. 342, 344 (Iowa 1910). 
But nothing in the present case discloses the existence of such an intent. 


ConTRACTS — Suits BY THIRD PERSONS— RIGHTS OF A DONEE BENE- 
FICIARY OF A MUNICIPALITY’s ContrAcT.— The defendant contracted with 
a municipality to excavate for a sewer and agreed to pay for all damage done 
to property along the line of work through any act or omission on his part. 
A concussion caused by his non-negligent blasting injured the plaintiff’s prop- 
erty in a neighboring city. It was conceded that neither the municipality 
nor the defendant would have been liable in the absence of the contract. 
The power of the municipality to make such a contract was not contested. 
The jury found for the plaintiff, and the defendant moved jor a new trial. 
Held, that the plaintiff could recover on the contract as a third party bene- 
ficiary. Motion denied. Wéilson v. Oliver Costich Co., 231 App. Div. 346, 
247 N. Y. Supp. 131 (1931), aff'd, 256 N. Y., mem. 105 (1931). 

Rights of a donee beneficiary are not recognized by Lawrence v. Fox, for 
the theory of that case requires a legal or equitable obligation owing from the 
promisee to the third party. Cf. Lawrence v. Fox, 20 N. Y. 268 (1859); see 
Vrooman v. Turner, 69 N. Y. 280, 283 (1877); (1931) 31 Cor. L. REV. 889. 
Accordingly, a. donee beneficiary has sometimes failed to recover. Durnherr 
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v. Rau, 135 N. Y. 219, 32 N. E. 49 (1892); Seager v. Tholens, 182 App. Div. 
317, 170 N. Y. Supp. 482 (1918). However, a right of action has been 
given to a donee closely related to the promisee on the ground that a moral 
duty is sufficient obligation. Buchanan v. Tilden, 158 N. Y. 109, 52 N. E. 724 
(1899) ; Seaver v. Ransom, 224 N. Y. 233, 120 N. E. 639 (1918). And in the 
case of a public contract recovery has been based on the municipality’s moral 
duty to its inhabitants. Rigney v. New York Central & Hudson River R. R., 
217 N. Y. 31, 111 N. E. 226 (1916). Without serious insistence on a moral 
obligation to non-inhabitants, the instant decision is based on a “ broad prin- 
ciple of public policy.” A similar theory appears to underlie an earlier case 
involving a public contract. See Smyth v. City of New York, 203 N. Y. 106, 
113, 96 N. E. 409, 411 (1911) (recovery by inhabitant); cf. Little v. Banks, 
85 N. Y. 258 (1881). Public contracts may be sufficiently different from 
ordinary donee beneficiary contracts to warrant a separate classification in 
which recovery is allowed as a matter of policy. However, if recovery may 
be rested on such vague grounds of policy where, as in the principal case, a 
moral duty seems hard to find, it should be logically difficult for the New 
York Court to continue to pay lip service to the rule theoretically making 
an obligation essential to recovery by an ordinary third-party beneficiary. 
Cf. 1 WILLISTON, CONTRACTS (1920) 697-98, n.84. 


CopyRIGHTS — INFRINGEMENT — UNAUTHORIZED EXHIBITION OF MOTION 
Pictures. — The plaintiffs, owners of copyrighted photoplays, licensed the 
defendant to exhibit them. The defendant exhibited them in a manner un- 
authorized by his license, and the plaintiff sued under the Copyright Act to 
enjoin the alleged infringement and for damages. 35 STAT. 1075 (1909), 17 
U.S. C. §1 (1926); 37 Stat. 489 (1912), 17 U. S. C. § 25 (1926). Held, 
that no infringement had been shown because a copyrighted moving picture 
is not a “ drama” or “ dramatic work” within Section 1(d) of the Act pro- 
tecting such works against exhibition. Bills dismissed. Metro-Goldwyn- 
Mayer Distributing Corp. v. Bijou Theatre Co., 50 F.(2d) go8 (D. Mass. 
1931). 

Section 1(d) of the Copyright Act, protecting dramatic works against un- 
authorized exhibition, does not expressly include motion pictures. 35 STar. 
1075 (1909), 17 U. S. C. §1 (1926). Nor does the 1912 amendment, which 
provides separate classification for photoplays, define the extent of their 
protection. 37 Stat. 488, 489 (1912), 17 U. S. C. §§5, 11, 25 (1926). 
Nevertheless, on facts like those in the instant case, decisions have held a 
photoplay a “ dramatic work ” within the protection of Section 1(d). Vita- 
graph, Inc. v. Grobaski, 46 F.(2d) 813 (D. Mich. 1931); Tiffany Productions 
v. Dewing, 50 F.(2d) gtr (D. Md. 1931). Cf. Pathe Exchange v. Dalke, 
49 F.(2d) 161 (C. C. A. 4th, 1931); see (1931) 31 Cov. L. Rev. 1187. 
That section is undoubtedly susceptible to such construction, especially in 
view of the holdings that a photoplay may infringe a book within Section 
1(b) which protects a “literary work” against unauthorized “ dramatiza- 
tion.” Kalem Co. v. Harper Bros., 222 U. S. 55 (1911); Witwer v. Harold 
Lloyd Corp., 46 F.(2d) 792 (S. D. Cal. 1930). Cf. Stephens v. Howells Sales 
Co., 16 F.(2d) 805 (S. D. N. Y. 1926). Nor would such an interpretation 
be unusual since copyright statutes have frequently been extended to protect 
against infringement by agencies not within their express purview. (Cf. 
Kalem Co. v. Harper Bros., 222 U.S. 55 (1911); Remick & Co. v. American 
Automobile Accessories Co., 5 F.(2d) 411 (C. C. A. 6th, 1925), certiorari 
denied, 269 U. S. 556 (1925) (radio broadcast); Buck v. Jewell-LaSalle 
Realty Co., 283 U. S. 191 (1931) (relay of reception of broadcast to hotel 
rooms); Rossiter v. Hall, Fed. Cas. No. 12,082 (C. C. E. D. N. Y. 1866) 
(photograph) ; see (1925) 39 Harv. L. Rev. 269. But cf. White-Smith Music 
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Pub. Co. v. Apollo Co., 209 U. S. 1 (1908). But in the present situation, im- 
portant factors, absent in those cases, militate against such extension. The 
kind of infringement here alleged is restricted to those who are using films 
which are owned and controlled by a few large copyright holders who can and 
do protect themselves by licensing contracts. See Paramount Famous Lasky 
Corp. v. United States, 282 U. S. 30, 36 (1930). Moreover, although the de- 
bates attending the passing of the 1912 amendments related to the responsibil- 
ity of exhibitors where a film infringed a copyrighted book or drama, they 
may be significant here since they show apprehension lest exhibitors be sub- 
ject to extensive liability. See 48 Conc. Rec. 8289-91 (1912). These con- 
siderations may well influence a refusal to impose, under the general language 
of the Act, the heavy statutory penalty for infringement in a situation not 
contemplated when the Act was passed. 


CRIMINAL LAw — DEFENSES — ENTRAPMENT IN Liquor CAsEs.—In or- 
der to procure evidence on the suspected connivance of Indianapolis police 
with those violating the prohibition law, government agents opened a pool 
hall from which liquor was dispensed and transported. The defendants, 
policemen who frequented the place, were indicted, together with civilians, 
for conspiracy to violate the prohibition law. There was evidence to show 
that they were corrupted with money bribes, liquor, and free drinks, and that 
they “ gave active aid and support ” to the establishment. Other evidence 
tended to show corruption in the police force generally, but none revealed 
a prior disposition on the part of these particular defendants to violate the 
law. The lower court refused to direct a verdict, but instructed the jury to 
acquit the defendants if they were.induced to commit the crime without pre- 
existing intent to violate the law. From a conviction, the defendants ap- 
pealed. Held, that the government is estopped to prosecute for a conspiracy 
where there was no evidence of prior misconduct by the defendants, and the 
government officials themselves induced the offense. Judgment reversed. 
O’Brien v. United States, 51 F.(2d) 674 (C. C. A. 7th, 1931). 

The defense of entrapment has frequently prevented prosecution in cases 
other than those involving liquor law violations, where the crime originated 
in the minds of officers. Woo Wai v. United States, 223 Fed. 412 (C. C. A. 
gth, 1915) (conspiracy to smuggle Chinese); Sam Vick v. United States, 240 
Fed. 60 (C. C. A. oth, 1917); Butts v. United States, 273 Fed. 35 (C. C. A. 
8th, 1921) (narcotic law violation); State v. Mantis, 32 Idaho 724, 187 Pac. 
268 (1920) (procuring female for immoral purposes); State v. McCornish, 
59 Utah 58, 201 Pac. 637 (1921) (pandering). However, in a case involving 
facts difficult to distinguish from the instant case, the defense did not prevail. 
Zucker v. United States, 288 Fed. 12 (C. C. A. 3d, 1923) (conspiracy to vio- 
late prohibition law). And it has been thought that courts are less inclined 
to allow the defense in cases involving liquor violations. See State v. Broad- 
dus, 315 Mo. 1279, 1285, 289 S. W. 792, 795 (1926); 1 BisHop, CRIMINAL 
Law (oth ed. 1923) § 926 2.c.; cf. State v. Driscoll, 119 Kan. 473, 474, 239 
Pac. 1105, 1106 (1925); De Graff v. State, 2 Okla. Cr. 519, 552, 103 Pac. 538, 
550 (1909). The difficulties in detecting such violations may account for the 
stricter attitude. See State v. Driscoll; De Graff v. State, both supra; 
1 BisHop, loc. cit. supra. But usually in the cases where the defense was re- 
jected, the facts did not justify its application. Cf. Scriber v. United States, 
4 F.(2d) 97 (C. C. A. 6th, 1925); State v. Broaddus; De Graff v. State, both 
supra; State v. Beeson, 106 Ore. 134, 211 Pac. 907 (1923); see Note (1930) 
44 Harv. L. Rev. 109, 111. But cf. Zucker v. United States, supra; French 
v. State, 149 Miss. 684, 115 So. 705 (1928). Where the defense is properly 
applicable, as in the present case, many federal and state cases disclose no un- 
willingness to allow it. Voves v. United States, 249 Fed. 191 (C. C. A. 7th, 
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1918); Peterson v. United States, 255 Fed. 433 (C. C. A. oth, 1919); United 
States v. Certain Quantities of Intoxicating Liquors, 290 Fed. 824 (D. N. H. 
1923); Capuano v. United States, 9 F.(2d) 41 (C. C. A. 1st, 1925); State v. 
McKeehan, 48 Idaho 112, 279 Pac. 616 (1929); State v. Decker, 321 Mo. 
1163, 14 S. W.(2d) 617 (1929); State v. Hicks, 33 S. W.(2d) 923 (Mo. 
1930). Nor does the direction of a verdict in such a case seem extreme. Cf. 
United States v. Echols, 253 Fed. 862 (S. D. Tex. 1918) (liquor case dis- 
missed on ground of entrapment); United States v. Mathues, 22 F.(2d) 979 
(E. D. Pa. 1927) (entrapment grounds for release on habeas corpus). Apart 
from entrapment, the result of the instant case may be justified on the ground 
that the offense of conspiracy was not committed. No evidence of conspiracy 
among the defendants themselves seems present. Cf. De Mayo v. United 
States, 32 F.(2d) 472 (C. C. A. 8th, 1929). The proof tended merely to 
show a conspiring by the defendants with the government agent. It has been 
held that where, as here, the government agent is the only party with whom 
the defendant conspires, the crime is not committed since the agent’s par- 
ticipation is merely pretended. State v. Dougherty, 88 N. J. L. 209, 96 Atl. 
56 (1915); 1 BisHop, op. cit. supra § 926 2.a.; cf. Woo Wai v. United States, 
supra, at 414; Sam Yick v. United States, supra, at 66; Woodworth v. State, 
20 Tex. App. 374 (1886). But cf. Hummelshime v. State, 125 Md. 563, 93 
Atl. ggo (1915). 


FALSE PRETENSES — DEFENSES — OBTAINING POSSESSION OF OWN Prop- 
ERTY. — The defendant sent cloth to G to be made into trousers. When the 
trousers were finished, G gave them to a carrier to be delivered to the de- 
fendant upon payment of G’s charges for the work, plus a considerable amount 
due him on another debt from a firm with which the defendant was associated. 
Previously it had been agreed that this debt should be discharged by small 
weekly payments. On learning of G’s demand, the defendant telephoned 


the carrier and, impersonating G, requested that the trousers be delivered to 
the defendant upon payment of twenty dollars, a little more than G’s charges 
for the particular work. The defendant was convicted, in a summary trial, 
of obtaining property by false pretenses, and appealed. Held, that the car- 
rier had a sufficient property interest in the trousers to support the convic- 
tion, notwithstanding that the defendant was entitled to immediate possession. 
Conviction affirmed. Rex v. Craingly, [1931] 3 D. L. R. 640 (Ont. App. 
Div.). 

To support a conviction for obtaining goods by false pretenses, the victim 
need not have title; possession may be sufficient. Commonwealth v. Blan- 
chette, 157 Mass. 486, 32 N. E. 658 (1892); Britt v. State, 9 Humph. 31 
(Tenn. 1848); see State v. Samaha, 92 N. J. L. 125, 126, 104 Atl. 305, 306 
(1918). But cf. Martins v. State, 17 Wyo. 319, 98 Pac. 709 (1908). (Con- 
ceivably the subject matter of the offense might be the defendant’s own 
goods. Convictions for obtaining payment of a just debt by trick have been 
sustained. People v. Smith, 5 Parker Crim. 490 (N. Y. 1865); Regina v. 
Parkinson, 41 U. C. Q. B. 545 (1877); cf. Woodruff v. State, 61 Ark. 157, 
32 S. W. 102 (1895); Commonwealth v. Burton, 183 Mass. 461, 67 N. E. 419 
(1903); see (1911) 24 Harv. L. Rev. 403. Contra: Commonwealth v. 
McDuffy, 126 Mass. 467 (1879); State v. Williams, 68 W. Va. 86, 69 S. E. 
474 (1910); Clawson v. State, 129 Wis. 650, 109 N. W. 578 (1906); Rex v. 
Williams, 7 C. & P. 354 (1836); see 1 BrsHop, CrrmINAL Law (oth ed. 1923) 
§ 438(3); 2 id. § 466. If the false pretense is designed to enable the de- 
fendant to obtain some advantage beyond the immediate satisfaction of the 
debt, such convictions seem correct. See Woodruff v. State, supra, at 175-76, 
32 S. W. at 106-07. Contra: People v. Thomas, 3 Hill 169 (N. Y. 1842). 
The same would be true where the defendant obtains his own goods, to which 
he is immediately entitled. But cf. Jn re Cameron, 44 Kan. 64, 24 Pac. 90 
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(1890). In the analogous crime of lafteny, the defendant’s goods may be 
the subject of the offense, provided that he had a felonious intent, as where 
he intends to charge a bailee with their value. People v. Thompson, 34 Cal. 
671 (1868); cf. Taylor v. State, 7 Tex. App. 659 (1880); see 2 BisHop, 
CRIMINAL Law (gth ed. 1923) §§ 790, 791. But in the instant case, no evi- 
dence of fraudulent intent appears. Cf. In re Cameron, supra. Such intent 
is an essential element of the crime. People v. Baker, 96 N. Y. 340 (1884); 
State v. Norton, 76 Mo. 180 (1882); Rex v. Ferguson, [1913] 9 Cr. App. 
113. Therefore, as the dissent observes, the conviction seems insupportable. 
Apparently this point was not urged by the defendant, but on an appeal from 
a summary conviction it might well have been considered by the court. See 
Can. Crim. Cope §§ 750-54; CRANKSHAW, CRIMINAL CopE oF CANADA (sth 
ed. 1924) §§750-54; cf. Rex v. Gregg, 4 W. W. R. 1345 (Alberta 1913). 


GARNISHMENT — PROPERTY SUBJECT TO GARNISHMENT— SEAT IN AN 
EXcHANGE. — The plaintiff brought proceedings, under a statute authorizing 
the garnishment of a corporation in which a debtor owned stock or any 
“interest,” to garnish the membership therein of X, the plaintiff’s judgment 
debtor. Trex. Rev. Crv. Cope (Vernon, 1928) art. 4091. The garnishee con- 
tended that a membership in an exchange without capital stock and not 
organized for profit was not within the statute, and that garnishment was 
inconsistent with the exchange’s charter, which made assignments of mem- 
bership subject to the approval of its governing body. From a judgment 
ordering the foreclosure of the garnishment lien by a sale of the member- 
ship, the garnishee appealed. Held, that despite the nature of the exchange 
and the restrictions imposed on the transfer.of membership, such member- 
ship was subject to garnishment as an “ interest ” within the meaning of the 
statute. Judgment affirmed. Fort Worth Grain & Cotton Exchange uv. 
Smith Bros. Grain Co., 40 S. W.(2d) 229 (Tex. Civ. App. 1931). 

Purely personal privileges have been held not subject to claims of credi- 
tors. Mt. St. Mary’s Training School v. Harrigan, 177 N. E. 516 (Ohio App. 
1930) (agreement to furnish meals can not be garnished); Bank v. Morrow, 
99 Tenn. 527, 42 S. W. 200 (1897) (power of appointment over scholarship 
not subject to equitable execution) ; see (1897) 11 Harv. L. REv. 337. The 
theory that stock exchange memberships are mere personal privileges led 
an early case to hold that creditors could not reach them by any proceeding, 
either legal or equitable. Barclay v. Smith, 107 Ill. 349 (1883); see 1 FREE- 
MAN, ExecuTIons (3d ed. 1900) § 110, p. 423. But under the more modern 
conception, such seats are substantial property rights. Cf. Page v. Edmunds, 
187 U. S. 596 (1903) (trustee in bankruptcy takes); Rogers v. Hennepin 
County, 240 U. S. 184 (1916) (held taxable property). And it is now gen- 
erally held that they may be reached by either equitable or legal proceed- 
ings. Habenicht v. Lissak, 78 Cal. 351, 20 Pac. 874 (1889) (equitable); 
Wagner v. Farmers’ Co-operative Exchange Co., 147 Minn. 376, 180 N. W. 
231 (1920) (legal attachment and execution); see 3 FREEMAN, op. cit. supra 
§ 425, p. 2293. Garnishment, as a purely statutory proceeding, should be 
limited to those cases for which provision has been made, but there seems to 
be no reason why a statute should not be framed, as the Texas statute appears 
to be, to include exchange seats, and thus to make this valuable class of prop- 
erty readily accessible to creditors. See Weaver v. Fisher, 110 Ill. 146, 153 
(1884); cf. Habenicht v. Lissak, supra at 357, 20 Pac. at 877. Making them 
subject to the claims of creditors by this device does not threaten to preju- 
dice the right of the exchange to elect its own members, since the purchaser 
at the foreclosure sale will be subject to the same rules which apply to pur- 
chasers in voluntary sales by retiring members. Cf. Clute v. Loveland, 
68 Cal. 254, 259 (1885); Wagner v. Farmers’ Co-operative Exchange Co., 
supra at 382, 180 N. W. at 233. 
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HicHways — RIGHTS AND RBMEDIES OF ABUTTERS — INJUNCTION 
AGAINST ParkINnG. — The defendant parked his car in front of the plaintiff’s 
residence on “ one of Rochester’s . . . beautiful streets . . . for a consider- 
able number of days and for several hours a day ” against the latter’s protest. 
The plaintiff sued to enjoin the parking. From an order denying an injunc- 
tion he appealed. Held, that the defendant’s conduct unreasonably interfered 
with the plaintiff’s rights as an abutter and constituted a private nuisance. 
Judgment reversed and injunction granted. Decker v. Goddard, 233 App. 
Div. 139, 251 N. Y. Supp. 440 (1931). 

Classic decisions have frequently recognized an abutter’s rights to have 
the public street used only for highway purposes. Cf. Adams v. Rivers, 11 
Barb. 390 (N. Y. 1851) (standing in highway to abuse abutter with pro- 
fanity); Harrison v. Duke of Rutland, [1893] 1 Q. B. 142 (standing in road 
to frighten grouse abutter was hunting), (1893) 7 Harv. L. Rev. 54; Hick- 
man v. Maisey, [1900] 1 Q. B. 752 (standing in road to spy on race-horses 
in training); see Rex v. Cross, 3 Camp. 224, 227 (1812) (“No one can 
make a stable yard of the king’s highway”); Lloyd, The Parking of Auto- 
mobiles (1929) 77 U. or Pa. L. REv. 336, 344. But the instant decision ap- 
pears to go further than most of its predecessors in restricting the definition 
of highway purposes. Cases involving markets, lunch-wagons, and the like 
are distinguishable, for they involve uses substantially unconnected with the 
highway. See Commonwealth v. Morrison, 197 Mass. 199, 204, 83 N. E. 
415, 417 (1908); Schopp v. St. Louis, 117 Mo. 131, 136, 22 S. W. 898, 899 
(1893); cf. also Brown-Brand Co. v. Saks & Co., 126 Misc. 336, 214 N. Y. 
Supp. 230 (1926), (1926) 40 Harv. L. Rev. 136. The banning of hackstands 
may be explained on the ground that they are commercial establishments 
and involve unpleasant features not found in the case of the private motorist. 
Cf. Livingston v. Stoddard, too N. J. Eq. 578, 136 Atl. 205 (1927); Brana- 
han v. Hotel Co., 39 Ohio St. 333, 48 Am. Rep. 457 (1883); see State v. York, 
go Fla. 625, 630, 106 So. 418, 420 (1925). The latter may also be said of 
cases involving horses. See Lippincott v. Lasher, 44 N. J. Eq. 120, 122, 
14 Atl. 103, 103 (1888); McCaffrey v. Smith, 41 Hun 117, 118 (N. Y. 1886); 
Benjamin v. Storr, L. R. 9 C. P. 400, 407 (1874). And ordinary private 
parking, which is temporary in character and apparently connected with high- 
way purposes, obviously should not be as rigorously treated as the use of the 
street for a garage. Cf. Mann v. Groom, 133 Misc. 260, 231 N. Y. Supp. 
342 (1927) (leaving car in street constantly); Lowell v. Pendleton Co., 123 
Ore. 383, 261 Pac. 415 (1927) (repairing cars in street); see Pugh v. Des 
Moines, 176 Iowa 593, 609, 156 N. W. 892, 897 (1916). Nevertheless, if use 
for highway purposes is to be the test, the instant case may be justifiable, for 
continuous, in contrast with temporary, parking is a storing of the means of 
travel principally incident to personal economy rather than to travel itself. 
Cf. Ladoga v. Linn, 9 Ind. App. 15, 20, 36 N. E. 159, 161 (1894); Cohen v. 
Mayor of New York, 113 N. Y. 532, 536, 21 N. E. 700, 701 (1889). Cases 
permitting telephone lines, sewers, and the like need not cast doubt on the 
instant result, for strong considerations of convenience peculiar to such cases 
probably influence the courts. See Van Brunt v. Flatbush, 59 Hun 192, 195, 
13 N. Y. Supp. 545, 546 (1891); Frazier v. East Tenn. Tel. Co., 115 Tenn. 
416, 424, 90 S. W. 620, 622 (1906). 


INTERSTATE COMMERCE — Powers oF STATES — VALIDITY OF TAX BASED 
ON GASOLINE SoLD TO INTERSTATE AIR TRANSPORT CoMPANY. — South Caro- 
lina imposed on all dealers in gasoline, a non-discriminatory license tax, meas- 
ured by the amount of gasoline sold in the state. S. C. Acts 1929, p. 107, No. 
102, §1. The complainant, an interstate airplane transport company, sued to 
enjoin the state’s collecting from a dealer, that part of the tax referable to 
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gasoline sold to the complainant and used by it in interstate commerce. Held, 
that, since the gasoline does not become an instrumentality in interstate com- 
merce until after the completion of the sale by which the tax is measured, 
the tax is valid. Injunction denied. Eastern Air Transport, Inc. v. South 
Carolina Tax Comm., 52 F.(2d) 456 (E. D. S. C. 1931), docketed for appeal, 
U. S. Daily, Nov. 9, 1931, at 2048. 

A tax based on the use in the state of gasoline purchased outside the state, 
when imposed upon an interstate ferry, has been held invalid as a tax on 
the privilege of using an instrumentality in interstate transit. Helson v. 
Kentucky, 279 U. S. 245 (1929); cf. United States Airways, Inc. v. Shaw, 
43 F.(2d) 148 (W. D. Okla. 1930), (1931) 31 Cot. L. REv. 333, (1930) 
1 Arr L. Rev. 487; Mid-Continent Air Express Corp. v. Lujan, 47 F.(2d) 
266 (D. N. M. 1931); see Note (1931) 2 Arr L. REv. 250-54. The instant 
court distinguished the Helson case on the ground that here the imposition 
occurred at a stage more remote from interstate transit, since the tax was, in 
substance, on the sale. Contra: Mid-Continent Air Express Corp. v. Lujan, 
supra. It assimilated the case to those involving taxes on products intended 
for interstate trade; such taxes have been held valid on the theory that the 
burden imposed is merely incidental. Heisler v. Thomas Colliery Co., 260 
U. S. 245 (1922) (property tax on coal ready for extra-state shipment); 
Oliver Iron Mining Co. v. Lord, 262 U. S. 172 (1923) (occupation tax meas- 
ured by amount of ore mined); see Utah Power & Light Co. v. Pfost, 
52 F.(2d) 226, 233 (S. D. Idaho 1931); Powell, State Production Taxes and 
the Commerce Clause (1923) 12 Cautr. L. Rev. 17; (1923) 32 YALE L. J. 
406. In another situation analogous to that of the instant case, it*has been 
held that although a state tax on exports is unconstitutional, a general prop- 
erty tax, when imposed on goods intended for later sale and export, is valid. 
Brown v. Houston, 114 U. S. 622 (1885). Therefore, sustaining a tax where 
its imposition occurs anterior to the introduction of the object taxed into in- 
terstate commerce, as the principal case does, appears to be a logical conse- 
quence of the Supreme Court decisions. See Powell, Contemporary Com- 
merce Clause Controversies Over State Taxation (1928) 76 U. or Pa. L. REv. 
958, 959. And though, in the instant case, the imposition may be less removed 
from interstate transit than in the aforementioned analogous cases, it seems 
economically sound to require interstate commerce to contribute to the state 
exchequer, provided that the tax is neither discriminatory nor excessive. 
See Stone, J., concurring in Helson v. Kentucky, 279 U. S. 245, 252; 
Brandeis, J., dissenting, in Texas Transport & Terminal Co. v. New Orleans, 
264 U. S. 150, 155 (1924); Powell, Contemporary Commerce Clause Con- 
troversies Over State Taxation (1928) 76 U. or Pa. L. REv. 958, 959; Powell, 
Indirect Encroachment on Federal Authority by the Taxing Powers of the 
States (1919) 32 Harv. L. REv. 234, 262. 


INTERSTATE COMMERCE — Powers OF STATES — VALIDITY OF TAX BASED 
ON GASOLINE USED BY INTERSTATE AIR TRANSPORT COMPANY WHERE Pro- 
CEEDS ARE DEVOTED TO MUNICIPAL AIRPORT. — A Wyoming statute imposed 
a tax of four cents per gallon on the use of gasoline in the state and provided 
that the proceeds referable to gasoline sold at any municipal airport were to 
be devoted to its maintenance and improvement. Wyo. Spec. Laws 1929, 
c. 14, §1. By contract with the plaintiff, a corporation engaged in interstate 
airplane transportation, two Wyoming cities agreed, for a substantial consid- 
eration, to permit the use of their airports as landing fields. The agreements 
provided that the cities should maintain the fields and acquire additional land 
for them at their own expense. The plaintiff brought a bill in equity to en- 
join the enforcement of that part of the tax attributable to gasoline used by 
it in interstate commerce. Held, that, since the proceeds are to be devoted 
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to airport facilities used by the plaintiff and furnished by the state’s political 
subdivisions, the tax is valid. Bill dismissed. Boeing Air Transport, Inc. v. 
Edelman, 51 F.(2d) 130 (D. Wyo. 1931). 

Except for the provision for distribution of proceeds, this tax is similar 
to that held invalid in the Helson case. Cf. Helson v. Kentucky, 279 U. S. 
245 (1929); see (1931) 45 Harv. L. REv. 384. In sustaining it, despite that 
case, the court followed decisions permitting the imposition of a direct tax 
on interstate automobile traffic as compensation for facilities furnished by 
the state. Hendrick v. Maryland, 235 U. S. 610 (1915); Jnterstate Busses 
Corp. v. Blodgett, 276 U. S. 245 (1928), (1929) 23 Itt. L. Rev. 402. That 
the tax was for such a purpose has been found, as here, from a statutory 
provision that the proceeds be devoted to the maintenance of such facilities. 
Clark v. Poor, 274 U. S. 554 (1927) (bus tax to be used for highway pur- 
poses). The fact that the present plaintiff, under its contract, was already 
paying for the use, maintenance, and enlargement of the airports might serve 
to distinguish the instant case. However, an interstate carrier paying 
charges to the state may be subjected to an additional tax if there is a rea- 
sonable relationship between the total charges and the privileges granted. 
Interstate Busses Corp. v. Blodgett, 276 U. S. 245 (1928). And the proceeds 
of the instant tax were to be devoted to airport improvements as well as to 
their maintenance, which might indicate that there were to be additional 
privileges for which the charge could be considered compensation. Unless the 
tax can be supported in this way, it seems to be forbidden by Helson v. 
Kentucky. There the tax was on use in the state of gasoline purchased out- 
side, and,’ for all that appears, such was the situation here. If, however, the 
gasoline used by the plaintiff were purchased within the state, the tax might 
be considered substantially a sales tax, supportable as in the Eastern Air 
Transport case. Eastern Air Transport, Inc. v. South Carolina Tax Comm., 
52 F.(2d) 456 (E. D. S. C. 1931), (1931) 45 Harv. L. Rev. 384. Contra: 
Mid-Continent Air Express Corp. v. Lujan, 47 F.(2d) 266 (D. N. M. 1931). 


JURISDICTION — DISCRETION TO ENTERTAIN SuIT—LocaL Tort AcTION 
BETWEEN NON-RESIDENTS. — X’s automobile collided with that of Z in New 
York. X and his guest, Y, brought suits against Z, for damages. All of the 
parties were residents of a county in Pennsylvania adjacent to the New 
York county in which the actions were brought. Z was personally served in 
New York and moved to set aside service and dismiss the complaints. Held, 
that, since it may be assumed that the action could be as conveniently brought 
in Pennsylvania, the suit will not be entertained. Motion granted. Gainer 
v. Donner, 140 Misc. 841, 251 N. Y. Supp. 713 (1931), notice of appeal to 
Appellate Division filed August 15, 1931. 

The present case is an unusual extension of the New York practice which 
makes discretionary the entertainment of suits between non-residents on 
foreign tort actions. Cf. Burdick v. Freeman, 46 Hun 138 (N. Y. 1887); 
Collard v. Beach, 93 App. Div. 339, 87 N. Y. Supp. 884 (1904); Murnan v. 
Wabash R. R., 246 N. Y. 244, 158 N. E. 508 (1927). But cf. Boright v. 
Chicago, R. I. & P. R. R., 180 Minn. 52, 230 N. W. 457 (1930), (1930) 30 
Cox. L. Rev. 1207. Although under similar circumstances residents may sue, 
that practice is no violation of the privileges and immunities clause. Douglas 
v. New York, N. H. & Hartford R. R., 279 U. S. 377 (1929). But, despite 
the Douglas case, refusal to entertain suit here may be unconstitutional. See 
Hatfield v. Sisson, 28 Misc. 255, 256, 59 N. Y. Supp. 73, 74 (1899); cf. Fos- 
ter, Place of Trial — Interstate Application of Intrastate Methods of Adjust- 
ment (1930) 44 Harv. L. Rev. 41, 58. The Douglas decision held that since 
the discrimination was based on residence as distinguished from citizenship, 
it was constitutional; which is probably merely a way of saying that the dis- 
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crimination was reasonable. See Foster, supra, at 55 et seq., cf. Douglas v. 
New York, N. H. & Hartford R. R., 279 U.S. 377, 386 (1929). That. it was 
reasonable seems manifest. Causes may be imported solely because local 
verdicts are larger. See Blair, The Doctrine of Forum Non Conveniens in 
Anglo-American Law (1929) 29 Cot. L. REv. 1, 34; Note (1928) 37 YALE 
L. J. 983, 985. Witnesses are usually foreign and difficult to reach. See 
Great Western R. R. v. Miller, 19 Mich. 305, 315 (1869); Blair, supra, at 23. 
Taxpayers’ money and the courts’ time are used for wholly foreign disputes. 
Cf. Collard v. Beach, supra; see Notes (1928) 41 Harv. L. REv. 387, 388; 
(1928) 37 YALE L. J. 983, 985. But such arguments do not demonstrate the 
reasonableness of the present decision. That verdicts are larger where the 
action arose is no reason for refusing to entértain suit there. Ordinarily wit- 
nesses will be local and only the local court can compel their attendance. 
And expenditure of time and money to settle disputes arising locally, between 
parties whose travel within the state has probably been sought, should not 
be begrudged. However, a strong argument for the case is found in the 
desirability of giving courts broad discretion to decide what causes they can 
best adjudicate, and of solving problems of interstate jurisdiction like those 
of intrastate venue. See Foster, supra, at 41 et seg. Nevertheless, one re- 
quirement imposed by the court seems objectionable. New York appears to 
dismiss imported litigation unless the plaintiff can show reasons for enter- 
taining the suit. Cf. Collard v. Beach, supra; see Wertheim v. Clergue, 53 
App. Div. 122, 124, 65 N. Y. Supp. 750, 751 (1900). Importation makes the 
suit presumably inconvenient. Here the local origin of the action should 
make it presumably convenient and should place on the defendant the burden 
of showing reasons for dismissal. 


LimiTaTION OF AcTIONS—AccRUAL OF ACTION— DEATH OF OBLIGEE 
Prior TO MATURITY OF OBLIGATION. —A note made by D became due in 
1914, about a month after the death of the payee. Letters of administra- 
tion for the payee’s estate were granted to P in 1924. In 1927 she brought 
this action on the note. In defense D set up the six-year Statute of Limita- 
tions. N. J. Comp. Stat. (1910) p. 3162, §1. The trial court nonsuited 
P, and he appealed. Held, that the suit was barred by the Statute of Limita- 
tions because the action accrued when the note became due although there 
was no one then qualified to sue. Judgment affirmed. Valente v. Boggiano, 
154 Atl. 817 (N. J. 1931). 

In the absence of specific legislation, courts have generally held that the 
period of the Statute of Limitations is measured from the date of the quali- 
fication of a personal representative. Meyer v. Nischwitz, 198 Mo. App. tot, 
199 S. W. 744 (1917); Bucklin v. Ford, 5 Barb. Ch. 393 (N. Y. 1849); 
Hoiles v. Riddle, 74 Ohio St. 173, 78 N. E. 219 (1906); Riner v. Riner, 166 
Pa. 617, 31 Atl. 347 (1895); Murray v. East India Co., 5 B. & Ald. 204 
(1821); see Stevenson v. Markley, 72 N. J. Eq. 686, 695, 66 Atl. 185, 189 
(1907). Contra: Tynan v. Walker, 35 Cal. 634 (1868). The theory is that 
the cause of action does not accrue until there is someone with legal capacity 
to sue. In rejecting this theory the instant case recognizes that the policy 
in favor of repose and against stale claims exists whether or not a personal 
representative qualifies promptly. And even courts following the general 
rule do so reluctantly in situations like the present, where an unduly long 
period has elapsed. See Hoiles v. Riddle, 74 Ohio St. 173, 184, 78 N. E. 
219, 222 (1906); Riner v. Riner, 166 Pa. 617, 621, 31 Atl. 347, 348 (1895). 
On the other hand, in situations where the Statute of Limitations has run 
before a reasonable time for qualification and suit, the unfairness of the in- 
stant rule is apparent. Cf. Murray v. East India Co., 5 B. & Ald. 204 
(1821). A simple means.for reconciling the conflicting considerations has 
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been found in some states in legislation allowing a reasonable time for quali- 
fication and suit by the personal representative. See Ky. Star. (Carroll, 
1930) § 2527 (three years after death unless representative qualifies earlier) ; 
W. Va. Cope (1931) c. 55, art. 2, § 16 (five years after death unless repre- 
sentative qualifies earlier); Wis. Stat. (1929) § 330.50 (period of limitation 
doubled if no person authorized to sue). In the analogous situation where 
the action arises during the obligee’s lifetime, death does not interrupt the 
running of the statute. Hennessy v. Title Ins. & Trust Co., 68 Cal. App. 
235, 228 Pac. 714 (1924); Ackerman v. Hilpert, 108 Iowa 247, 79 N. W. 90 
(1899); Henderson v. Fielder, 185 Ky. 482, 215 S. W. 187 (1919); Carden 
v. McGuirk, 111 Neb. 350, 196 N. W. 698 (1923). The harshness of this 
rule is also sometimes relieved by statute. See Fira. Comp. Laws (1927) 
§ 4648(1) (action allowed until six months after qualification of personal 
representative); Mass. Gen. Laws (1921) c. 260, § 10 (action allowed until 
two years after qualification of personal representative); N. C. Cope ANN. 
(Michie, 1927) § 412 (action allowed until one year after death). 


PATENTS — INFRINGEMENT — CONTEMPT PROCEEDINGS FOR VIOLATION OF 
InyJUNCTION. —In 1926 the defendant, a Michigan corporation manufac- 
turing hinges, was permanently enjoined by the District Court for Massachu- 
setts from infringing patents held by the complainant. In 1929 the com- 
plainant petitioned that the defendant be ordered to show cause why it should 
not be held in contempt for violating the injunction by manufacturing hinges 
similar to those adjudicated infringements. The order to show cause was not 
personally served upon the defendant, but copies were served by registered 
mail. The defendant appeared specially and moved to dismiss for want of 
jurisdiction on the ground that personal service was necessary. The motion 
was overruled by the trial court, and the complainant was allowed recovery 
of counsel fees and the infringer’s profits. No actual damages were proved. 
The defendant appealed. Held, that notice to the defendant was the only 
requisite for jurisdiction to enforce the previous injunction, but that recov- 
ery should be limited to a fine measured by actual damage and counsel fees. 
Decree affirmed in part and vacated in part. Krentler-Arnold Hinge Last Co. 
v. Leman, 50 F.(2d) 699 (C. C. A. 1st, 1931), certiorari granted, U. S. Daily, 
Oct. 27, 1931, at 1946. 

Criminal contempt proceedings are independent actions, so that an order 
to show cause requires personal service. Jn re Smilay, 235 Mich. 151, 209 
N. W. 191 (1926); Brown v. Brown, 96 N. J. Eq. 428, 126 Atl. 36 (1924); 
Billingsley v. Better Business Bureau of N. Y., 232 App. Div. 227, 249 N. Y. 
Supp. 584 (1931). However in civil proceedings, where the purpose is 
remedial, actual notice may be sufficient. Bradstreet Co. v. Bradstreet’s Col- 
lection Bureau, 249 Fed. 958 (C. C. A. 2d, 1918); Pitt v. Davison, 37 N. Y. 
235 (1867); see Christensen Engineering Co. v. Westinghouse Air Brake Co., 
135 Fed. 774, 779 (C. C. A. 2d, 1905); Brown v. Brown, supra, at 430, 126 
Atl. at 37; cf. Bate Refrigerating Co. v. Gilett, 24 Fed. 696 (C. C. D.N. J., 
1885). But see Note (1907) 10 L. R. A. (N.S.) 1098. Such actions can be 
considered a part of the main suit, with actual jurisdiction continuing for the 
purpose of enforcing the original decree. See Merrimack River Sav. Bank 
v. City of Clay Center, 219 U. S. 527, 535 (1911); Pitt v. Davison, supra, 
at 243. As to the measure of recovery in contempt proceedings for the vio- 
lation of an injunction against infringement, the decisions have not been uni- 
form. Early cases allowed fines for the use of the complainant, the amount 
of which was fixed at the court’s discretion although it might be measured 
by actual loss to the complainant. Doubleday v. Sherman, Fed. Cas. No. 
4,020 (C. C. S. D. N. Y. 1870); Macaulay v. White Sewing Machine Co., 
9 Fed. 698 (C. C. S. D. N. Y. 1881); Matthews v. Spangenberg, 15 Fed. 813 
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(C. C. S. D. N. Y. 1883); Bate Refrigerating Co. v. Gillett, 30 Fed. 683 
(C. C. D. N. J. 1887). Later a fine in round numbers was held improper. 
Christensen Engineering Co. v. Westinghouse Air Brake Co., 135 Fed. 774 
(C. C. A. 2d, 1905); Norstrom v. Wahl, 41 F.(2d) gt10 (C. C. A. 7th, 1930). 
Some modern decisions have limited recovery to actual damages and costs, 
seemingly excluding profits. See Christensen Engineering Co. v. Westing- 
house Air Brake Co., supra, at 782; Kreplik v. Couch Patents Co., 190 Fed. 
565, 569 (C. C. A. ist, 1911); Cheatham Electric Switching Device Co. v. 
Transit Development Co., 261 Fed. 792, 796 (C. C. A. 2d, 1919); 1 WALKER, 
PATENTS (6th ed. 1929) §751. Others, without conclusively adjudicating 
the point, have allowed recovery for profits. Ready Roofing Co. v. Taylor, 
Fed. Cas. No. 11,613 (C. C. S. D. N. Y. 1878); Searls v. Worden, 13 Fed. 
716 (C. C. E. D. Mich. 1882), reversed on other grounds, 121 U.S. 14 (1887); 
Gordon v. Turco-Halvah Co., 247 Fed. 487 (C. C. A. 2d, 1917) (master’s 
report accepted); McKee Glass Co. v. H. C. Fry Glass Co., 248 Fed. 125 
(C. C. A. 3d, 1918) (assumed profits were recoverable). This seems the 
preferable view, since the proceeding is really supplementary to the prior 
suit for an injunction against infringement, where recovery of profits is 
allowed. Moreover, failure of the complainant to recover profits in this suit 
may leave him without an effective remedy. No actual damages were proved, 
and profits are not recoverable at law. Brown v. Lanyon, 148 Fed. 838 
(C. C. A. 8th, 1906); see 1 WALKER, PATENTS (6th ed. 1929) § 599, at p. 666. 
A suit for an accounting of profits might likewise fail for it is at least doubt- 
ful that equity would take jurisdiction merely because of inability to recover 
profits at law. Cf. Root v. Railway Co., 105 U. S. 189, 216 (1881); see 
Brown v. Lanyon, supra, at 842. But cf. Tompkins v. International Paper 
Co., 183 Fed. 773 (C. C. A. 2d, 1910), (1911) 24 Harv. L. Rev. 583. 


SUBROGATION — RIGHT OF DRAWER OF CERTIFIED CHECK TO SUBROGATION 
TO STATUTORY PREFERENCE OF GOVERNMENT AS PAYEE. — P, a corporation 
indebted to the United States for taxes, sent to the collector of revenue a 
certified check drawn on the X Bank. Before presentation, the bank became 
insolvent, and the check was not satisfied. A federal statute stipulated that 
the drawer of such a check should not be released from his obligation until 
the check was satisfied, and that the United States should have a lien, for the 
amount of the check, on the assets of the drawee bank. 37 Stat. 733 (1913), 
26 U. S. C. § 109 (1926). P complied with a demand by the government 
for payment, and sued the liquidator of the bank, for the amount of the 
check, as a preferred creditor. From an order sustaining a demurrer to the 
complaint, P appealed. Held, that since P’s payment discharged its sec- 
ondary liability on the check, it was entitled to subrogation to the govern- 
ment’s preference. Order reversed. Cuesta, Rey & Co. v. Newsom, 136 
So. 551 (Fla. 1931). 

Despite the government’s acceptance of the check, P’s primary obligation 
continued until the claim for taxes was realized in money. 37 STAT. 733 
(1913), 26 U. S. C. § 109 (1926); Born v. First Nat. Bank, 123 Ind. 78, 24 
N. E. 173 (1890); Larsen v. Breene, 12 Colo. 480, 21 Pac. 498 (1889); cf. 
Andrews v. German Nat. Bank, 9 Heisk. 211, 223 (Tenn. 1872). P's pres- 
ent claim would therefore seem inconsistent with the rule that a payment in 
satisfaction of one’s own primary liability does not give rise to a right of sub- 
rogation. Spire v. Spire, 104 Kan. 501, 180 Pac. 209 (1919); Breedin v. 
Smith, 126 S. C. 346, 120 S. E. 64 (1923); see Brown v. Sheldon State Bank, 
139 Iowa 83, 95, 117 N. W. 289, 293 (1908). However, its obligation on the 
check was secondary to that of the bank. Fia. Comp. Laws (1927) §§ 6926, 
6928; see Andrews v. German Nat. Bank, supra, at 218. Since payment of 
the taxes incidentally discharged the bank’s obligation on the check, it is 
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arguable that P is entitled to subrogation as a surety. Moreover, allowing 
subrogation would induce P to pay more readily and give effect to the policy 
of expediting the collection of government claims. This policy seems to un- 
derlie some decisions permitting sureties to be subrogated to the preferred 
claims of the government. See Orem v. Wrightson, 51 Md. 34, 46 (1878); 
Myers v. Miller, 45 W. Va. 595, 610, 31 S. E. 976, 981 (1898); cf. United 
States F. & G. Co. v. Carnegie Trust Co., 161 App. Div. 429, 146 N. Y. Supp. 
804 (1914), afd, 213 N. Y. 629, 107 N. E. 1087 (1914); United States 
F. & G. Co. v. Bramwell, 108 Ore. 261, 217 Pac. 332 (1923); (1925) 39 
Harv. L. Rev, 262. But cf. South Phila. State Bank’s Insolvency, 295 Pa. 
433, 145 Atl. 520 (1929). A further argument for allowing P’s claim may be 
found in the fact that otherwise the government, at its option, will determine 
who shall bear the loss. Such creditor’s caprice may be undesirable. Cf. 
(1898) 12 Harv. L. REv. 284; (1929) 42 id. 447, 448. Of course, if P is sub- 
rogated, general creditors will be injured. This is probably true wherever 
subrogation to a preference occurs, but here those affected include bank de- 
positors, a peculiarly favored class of creditors. See South Phila. State 
Bank’s Insolvency, supra, at 439, 145 Atl. at 521; In re Liquidation of 
Farmers’ State Bank, 174 Minn. 583, 586, 219 N. W. 916, 917 (1928); 
(1926) 26 Cot. L. Rev. 492. This factor might well justify a result oppo- 
site to that of the instant case, especially since the doctrine of subrogation 
is equitable, and its application discretionary. See South Phila. State Bank’s 
Insolvency, supra; United States Fidelity & Guaranty Co. v. Bennett, 96 Fla. 
828, 832, 119 So. 394, 396 (1928); 5 Pomeroy, Equity JURISPRUDENCE 


(4th ed. 1919) § 2349. 


SUBROGATION — SUBROGATION OF ONE LENDING MONEY ON VALID SECUR- 
ITy TO RicHts UNDER INCUMBRANCE SATISFIED WITH PROCEEDS OF THE 
Loan.—A died owning land subject to a mortgage in favor of M. A’s 
widow borrowed money from M, giving as security a mortgage on her unas- 
signed dower interest in the land. She applied the greater part of the pro- 
ceeds of the loan to paying the balance of the prior mortgage, which M then 
marked “ paid” and sent to its solicitor for cancellation. In fact the mort- 
gage was never cancelled of record. Before the new debt was paid the widow 
died, thus extinguishing the security. M sued to foreclose the prior mort- 
gage, and the land was sold. A’s infant heirs then petitioned to open the 
decree and set aside the sale. Held, that M was entitled to foreclose the 
prior mortgage to the extent that the money borrowed from him was applied 
thereto, either on the ground of equitable reinstatement or of subrogation. 
Petition denied. Elmora & West End Bldg. & Loan Ass’n v. Dancy, 155 Atl. 
796 (N. J. Ch. 1931). 

A mortgage released for a consideration which fails may be directly rein- 
stated in equity, apart from any doctrine of subrogation. Shapard v. Mixon, 
122 Ark. 530, 184 S. W. 399 (1916); Wood v. De Pew, 250 Mich. 375, 
230 N. W. 175 (1930); cf. Serial Bldg. Loan & Sav. Institution v. Ehrhardt, 
95 N. J. Eq. 607, 124 Atl. 56 (1924). But here, since M knew that the new 
mortgage covered only the dower interest, no failure of consideration oc- 
curred. It would seem, therefore, that he must work out his rights, if at 
all, through the widow. The widow, having an interest to protect, was 
clearly entitled to be subrogated to the security which her payment released. 
Minton v. Sutton, 100 N. J. Eq. 403, 135 Atl. 693 (1927); Harrison v. Harri- 
son, 149 Tenn. 601, 259 S. W. 906 (1924); see SHELDON, SUBROGATION (2d 
ed. 1893) § 48. If this right had existed prior to her mortgage it might con- 
ceivably pass to M as an incident of the mortgage. Cf. Morgan v. Gollehon, 
153 Va. 246, 251, 149 S. E. 485, 486 (1929). But it can hardly be held to 
have been assigned by the very transaction out of which it accrued. The only 
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other possibility is the passing of the widow’s rights to M by operation of 
law. One advancing money for the satisfaction of an incumbrance at the 
request of one interested in its discharge, may be subrogated to the incum- 
brance satisfied, independently of express agreement. Tradesmen’s Bldg. etc. 
Ass’n v. Thompson, 32 N. J. Eq. 133 (1880); Gans v. Thieme, 93 N. Y. 225 
(1883); Huggins v. Fitzpatrick, 102 W. Va. 224, 135 S. E. 19 (1926); see 
2 Jones, Mortcaces (8th ed. 1928) 1114. Contra: Meeker v. Larson, 65 
Neb. 158, 90 N. W. 958 (1902). If the lender receives new security which 
proves defective, the same rule applies. Thomas v. Lester, 166 Ga. 274, 142 
S. E. 870 (1928); Serial Bldg. Loan & Sav. Institution v. Ehrhardt, 95 
N. J. Eq. 607, 124 Atl. 56 (1924); see Note (1922) 16 Int. L. REv. 379. 
Contra: Thompson v. Davis, 297 Ill. 11, 130 N. E. 455 (1921). But it is 
generally held that this rule will not be extended to a case, like the present, 
where the new security is what it purports to be, and the lender apparently 
intended to rely thereon, as indicated here by the steps taken to cancel the 
old mortgage. Webber v. Frye, 199 Iowa 448, 202 N. W. 1 (1925); Capen 
v. Garrison, 193 Mo. 335, 92 S. W. 368 (1906); Zsom v. Larson, 78 Mont. 
395, 255 Pac. 1049 (1927); see SHELDON, SUBROGATION (2d ed. 1893) § 19. 


TAXATION — PROPERTY SUBJECT TO TAX— OSTENSIBLE LOANS BY SUB- 
SIDIARIES AS TAXABLE INCOME OF PARENT CORPORATION. — The petitioner, 
a domestic corporation, owning the entire capital stock of seven foreign sub- 
sidiaries, whose business was wholly foreign, was by statute subject to a 
franchise tax, based on its entire net income. N. Y. Tax Law (1920) art. 
g-A, §§ 208-11. The subsidiary companies did not declare dividends, but 
made advances to the petitioner from their undivided surpluses. These ad- 
vances were recorded upon the petitioner’s books as loans. But there was no 
evidence of any notes, agreements as to interest, undertakings to repay the 
advances at a definite time, or any other indications of indebtedness. In 
determining the franchise tax of the petitioner, the state tax commission as- 
sessed the advances as dividends, and thus as part of the net income. Cer- 
tiorari to review this determination was granted. Held, that for purposes of 
taxation the advances were not income but loans to the petitioner, for “ where 
evidence is as consistent with innocence as to the contrary, the innocent 
construction should be adopted.” Determination annulled. Matter of Fox 
Film Corp. v. Laughman, 233 App. Div. 58, 251 N. Y. Supp. 693 (1931). 

Withdrawals by principal stockholders, though designated as loans, may 
be found to be distributed profits, apparently on the theory that they are mere 
bookkeeping devices to evade taxation. Chattanooga Sav. Bank v. Brewer, 
17 F.(2d) 79 (C. C. A. 6th, 1927), certiorari denied, 274 U. S. 751 (1927); 
Garvan v. Eaton, 20 F.(2d) 422 (D. Conn. 1927); Christopher v. Commis- 
sioner of Int. Rev., 13 B. T. A. 729 (1928); see Magill, Allocation of Income 
by Corporate Contract (1931) 44 Harv. L. REv. 935, 937, n.8. The deter- 
mining factor may be found in the presence or absence of material evidence 
of indebtedness. Thus substantial repayments tend to indicate a bona fide 
indebtedness. Cf. Comey & Johnson Co. v. Commissioner of Int. Rev., 
8 B. T. A. 52, 54 (1927); Forrester v. Commissioner of Int. Rev., 12 B. T. A. 
104, 109 (1928); Byrd Printing Co. v. Commissioner of Int. Rev., 15 B. T. A. 
55, 57 (1929). And where positively acknowledged or evidenced by notes, 
such withdrawals have likewise been held to be loans. Appeals of The Pic- 
torial Review Co., 5 B. T. A. 416 (1926); Cadillac Automobile Co. of Ill. v. 
Commissioner of Int. Rev., 5 B. T. A. 604 (1926); cf. Taylor v. Commis- 
sioner of Int. Rev., 14 B. T. A. 863 (1928). But even the fact that notes 
have been given will not control, where other evidence shows a contrary 
intent. Garvan v. Eaton, supra. Withdrawal of surplus in proportion to 
stock holdings, or by a sole stockholder, as in the principal case, is strongly 
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indicative of distribution of profits. See Chattanooga Sav. Bank v. Brewer, 
supra, at 79; Christopher v. Commissioner of Int. Rev., supra, at 738; cf. 
Greenfield Bros. Clothing Co. v. Commissioner of Int. Rev., 9 B. T. A. 9, 
14 (1927). Moreover in placing an “innocent construction” upon the 
evenly balanced evidence, the court is at variance with the rule that in tax 
cases the burden of proof is upon the petitioner; the assessment is pre- 
sumably correct. Schulein Co. v. Commissioner of Int. Rev., 20 B. T. A. 264 
(1930); see Austin v. Commissioner of Int. Rev., 35 F(2) g10, 912 (C. C. A. 
6th, 1929); People ex rel. Kohlman & Co. v. Law, 239 N. Y. 346, 348, 
146 N. E. 622, 624 (1925). But cf. Taplin v. Commissioner of Int. Rev., 41 
F.(2d) 454, 455 (C. C. A. 6th, 1930). Placing the burden of proof upon 
the taxpayer seems especially desirable here, where tax evasion may other- 
wise be possible by mere bookkeeping entries. 


TAXATION — PROPERTY SUBJECT TO TAXATION — STATE INHERITANCE TAX 
ON DECEDENT’s CONTRACTS TO SELL FOREIGN REALTY. — The testator died 
domiciled in Pennsylvania. At the time of his death he was seized of land in 
Missouri and New Jersey which he had contracted to sell. Pennsylvania 
claimed an inheritance tax on an appraised value of the contracts. From a 
decree holding the tax improper the state appealed. Held, that the doctrine 
of equitable conversion can not be used to justify what is actually a tax on 
foreign land. Decree affirmed. Jn re Paul’s Estate, 154 Atl. 503 (Pa. 1931). 

The instant decision contrasts sharply with a rule, principally peculiar to 
Pennsylvania and now abandoned there, invoking the doctrine of equitable 
conversion to justify taxing the proceeds of foreign realty where sale was 
directed by will. Cf. In re Robinson’s Estate, 285 Pac. 308, 132 Atl. 127 
(1926); In re Croxton’s Estate, 288 Pa. 184, 135 Atl. 626 (1927); see 
(1916) 29 Harv. L. Rev. 343; (1925) 23 Micu. L. Rev. 641; (1925) 73 
U. oF Pa. L. Rev. 439. The Frick case, holding invalid an inheritance tax on 
tangible property with a fixed foreign situs, may have compelled the abandon- 
ment of this rule. Frick v. Pennsylvania, 268 U. S. 473 (1925); see (1926) 
39 Harv. L. Rev. 781. But unlike the will cases, the instant situation in- 
volves not only foreign property, but also a contract which, if taxable, may 
have a situs at the vendor’s domicil. See Kirtland v. Hotchkiss, 100 U. S. 
491, 498 (1879); Blodgett v. Silberman, 277 U.S. 1, 9, 10 (1928); Note 
(1931) 41 YALE L. J. 140, 141. However, as the instant court observes, if 
the foreign state taxes the land, taxing the contract may cause objectionable 
double taxation. Cf. Baldwin v. Missouri, 281 U. S. 586 (1930); Farmers 
Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930); see Notes (1925) 
39 Harv. L. Rev. 250; (1930) 43 Harv. L. Rev. 792. But cf. Note (1931) 
41 YALE L. J. 140, 141. Many states tax contracts to sell Jocal land, and 
avoid the difficulty of double taxation by recognizing that equitable conver- 
sion prevents taxing the land to the vendor. Quachita County v. Rumph, 
43 Ark. 525 (1884); Martin v. Wise, 183 Ind. 530, 109 N. E. 745 (1915); 
Rheinboldt v. Raine, 52 Ohio St. 160, 39 N. E. 145 (1894); see 2 CooLey, 
TAXATION (4th ed. 1924) § 575. If the foreign state applied this doctrine 
no double taxation would occur here. Cf. Matter of Boshart, 188 App. Div. 
788, 177 N. Y. Supp. 574 (1919); see Pound, Progress of the Law: Equity 
(1920) 33 Harv. L. REv. 813, 822. But it probably would not be compelled 
to do so. Cf. Clarke v. Clarke, 178 U. S. 186 (1900); Warburton v. White, 
176 U. S. 484, 496 (1900); see Note (1925) 39 Harv. L. REv. 250, 252; 
(1926) 36 YALE L. J. 283, 284. Notwithstanding the risk of double taxation 
at least one state has taxed the contract. State ex Rel. Hilton v. Probate 
Court, 145 Minn. 155, 176 N. W. 493 (1920); cf. Matter of Boshart, supra 
(local land which foreign decedent contracted to sell not subject to inheritance 
tax); Matter of Russell, 119 Misc. 12, 194 N. Y. Supp. 837 (1922) (same). 
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Contra: Matter of Baker, 67 Misc. 360, 124 N. Y. Supp. 827 (1910); Mat- 
ter of Wolcott, 94 Misc. 73, 157 N. Y. Supp. 268 (1916). Such double taxa- 
tion as this makes possible might not be fatal. A chose in action secured by 
a mortgage of foreign realty has been taxed in the state of the mortgagee’s 
residence. Kirtland v. Hotchkiss, 100 U. S. 491 (1879). And the security 
interest of such a mortgagee has been taxed by the foreign state. Savings 
& Loan Society v. Multnomah County of Oregon, 169 U. S. 421 (1898). 
Recent Supreme Court decisions do not purport to disapprove of these cases. 
See Baldwin v. Missouri, 281 U. S. 586, 594 (1930); Blodgett v. Silberman, 
277 U. S. 1, 13 (1928). The position of such mortgagees is analogous to 
that of the instant vendor except insofar as the latter might be taxed not 
merely for his security but for the land’s full value. 


TELEGRAPH AND TELEPHONE COMPANIES — LIABILITY — FAILURE TO DE- 
LIVER MESSAGE OR TO CoNNECT.—A fire broke out in the house of F, a 
resident of the town of B. F was a subscriber of the defendant telephone 
company. At about 7:40 A.M., shortly after the fire was discovered, his fa- 
ther called the local exchange, identified himself, and declared that the house 
was on fire and that he wanted the fire department of the neighboring town 
of H. The operator answered: “ All right, I will call them,” whereupon F’s 
father left the phone. The operator failed to notify the H fire department. 
A neighbor, herself a subscriber, learned of the fire between 8 and 8:30 A.M. 
See DEFENDANT’S BRIEF at p. 3. Thereafter, once of her own accord and 
once at the solicitation of F’s mother, she informed the defendant’s operator 
of the fire and requested connection with the H fire department. The requests 
were refused because the neighbor did not have authority from certain offi- 
cials of B to make the call. The fire department of B was inadequate and by 
9:37 A.M. the house was consumed. However the part in which the telephone 
was located was not involved until 9:20 A.M. The defendant admitted that 
in certain emergencies it undertook to perform special services and that the 
form of notice of such undertaking was: “if in any emergency you don’t 
know the correct number, call the operator and say, ‘ Emergency, fire,’ or 
‘Emergency, police,’ and give your name and address to the person who takes 
your emergency call.” [Cf. New Enc. Tet. & Tet. Co. Directory, Boston 
AND Vicinity (Summer-Fall 1931) 1.] Suits were brought with alternative 
counts in contract or tort, by F for damages to the house, and by F’s father 
and mother for loss of personal effects. The defendant conceded that the 
operator’s failure to convey the message to the fire department, after F’s 
father called, was the proximate cause of the damage. Verdicts were di- 
rected for the defendant and the cases reported to the upper court. Held, 
that although the emergency service required the defendant to make con- 
nections without a number in any emergency, it required messages to be 
conveyed only if the caller could not remain at the telephone and therefore 
the operator’s promise to do so here was outside the scope of her actual or 
apparent authority; and that although the refusal to connect the neighbor 
constituted a breach of duty owed to her, this afforded no cause of action to 
third parties. Judgment on the verdict. Mentzer v. New England Tel. & 
Tel. Co., 177 N. E. 549 (Mass. 1931). 

Where failure to connect causes a subscriber damage which the telephone 
company knew would probably result, recovery in contract has been allowed. 
Vinson v. Southern Bell Tel. & Tel. Co., 188 Ala. 292, 66 So. 100 (1914) 
(failure to connect with physician); Peterson v. Monroe Independent Tel. 
Co., 106 Neb. 181, 182 N. W. tor7 (1921) (loss of horses through failure to 
connect with veterinary); cf. Chesapeake & Potomac Tel. Co. v. Carless, 127 
Va. 5, 102 S. E. 569 (1920). But where it is purely speculative whether 
effecting a connection would have prevented fire damage, proximate cause has 
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been found incapable of proof as a matter of law. Forgey v. Macon Tel. Co., 
291 Mo. 539, 237 S. W. 792 (1922); Whitehead v. Carolina Tel. & Tel. Co., 
190 N. C. 197, 129 S. E. 602 (1925); cf. Evans’ Adm’r v. Cumberland Tel. 
& Tel. Co., 135 Ky. 66, 121 S. W. 959 (1909). Since proximate cause was 
conceded in the present case, the defendant should have been liable in con- 
tract if F’s father had insisted upon being connected. But the court’s defi- 
nition of the emergency service precluded contract recovery for the opera- 
tor’s failure to convey the message. The crucial issue therefore seems to be 
construction of the notice by which the defendant undertook emergency serv- 
ice. The natural inference to be drawn from the requirement of name and 
address in the notice is that messages would be conveyed in all emergencies. 
Only through an ultra-refined sensitiveness to the implications of language, 
and a corresponding disregard for the ordinary meaning of language, can the 
notice’s general treatment of all emergencies be construed as distinguishing 
between some which require mere completion of a call without a number, 
and others which require conveying a message. Cf. (1931) 80 U. or Pa. L. 
Rev. 316, 317. The plaintiff’s apparent inaction long after the call indicates 
a carelessness which possibly should affect recovery but should not be a fac- 
tor in defining the defendant’s undertaking. Liability to the plaintiffs might 
also be predicated upon the refusal to connect the neighbor. Action which 
renders ineffectual measures taken by another for a third party’s protection 
may produce liability. Kiernan v. Metropolitan Construction Co., 170 Mass. 
378, 49 N. E. 648 (1898) (preventing use of fire hydrant); Metallic Com- 
pression Casting Co. v. Fitchburg R. R., 109 Mass. 277 (1872) (severing fire 
hose); see Torts RESTATEMENT (Am. L. Inst. 1929) § 187. But the defend- 
ant did no act which frustrated the protective efforts of the neighbor. See 
Moch Co., Inc. v. Rensselaer Water Co., 247 N. Y. 160, 167, 159 N. E. 896, 
898 (1928); Torts RESTATEMENT (Am. L. Inst. 1929) § 192. But see (1931) 
80 U. or Pa. L. REv. 316, 317. The defendant’s failure to act should, how- 
ever, be tortious if others, in reliance on its prior undertaking, were induced 
to forbear taking effective measures which would otherwise have been taken 
for the plaintiff’s benefit. Cf. Carr v. Maine Cent. R. R., 78 N. H. 502, 102 
Atl. 532 (1917); Phoenix Ins. Co. v. Thomas, 103 W. Va. 574, 138 S. E. 381 
(1927); Siegel v. Spear & Co., 234 N. Y. 479, 138 N. E. 414 (1923); see 
Note (1931) 45 Harv. L. Rev. 164, 166; Torts RESTATEMENT (Am. L. Inst. 
(1929) § 198. But cf. Thorne v. Deas, 4 Johns. 84 (N. Y. 1809). And a 
telephone company’s original undertaking probably does induce the com- 
munity, in reliance thereon, to refrain from supplying other means of pro- 
tection in emergency. Although not distinctly articulated in the decisions, 
such considerations possibly account for liability of telegraph companies for 
delay or non-delivery, to one not a sender, addressee, or principal. Alexander 
v. Western Union Tel. Co., 158 N. C. 473, 74 S. E. 449 (1912) (liability to 
addressee’s patient for non-delivery of telegram consenting to operation); 
Butler v. Western Union Tel. Co., 62 S. C. 222, 40 S. E. 162 (1901) (liability 
to sender’s father mentioned in telegram) ; Western Union Tel. Co. v. Haynes, 
243 S. W. 701 (Tex. Civ. App. 1922); see Wolf, Liability of Telegraph Com- 
panies (1903) 42 Am. L. Rec. (N.S.) 715, 727; JONES, TELEGRAPH AND TELE- 
PHONE ComMPANIES (2d ed. 1916) § 533. But cf. Book Review (1904) 17 
Harv. L. Rev. 365. The few cases presenting the question tend to impose 
similar duties upon telephone companies. Cf. Southwestern Tel. & Tel. Co. 
v. Harris, 214 S. W. 845 (Tex. Civ. App. 1919) (liability to one at whose 
request call was made); Cumberland Tel. & Tel. Co. v. Brandon, 154 Ky. 
644, 157 S. W. 1119 (1913); McLeod v. Pacific Tel. Co., 52 Ore. 22, 94 Pac. 
568, 95 Pac. 1009 (1908); see 1 Joyce, Erectric LAw (2d ed. 1907) § 27; 
Jones, op. cit. supra § 316. But cf. Standard Iron Works v. Southern Bell 
Tel. & Tel. Co., 256 Fed. 548 (W. D. S. C. 1917); Knesek v. Crown Point 
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Tel. Co., 82 Ind. App. 603, 147 N. E. 291 (1925). If liability is predicated 
upon the breach of contract duty to the neighbor, only that portion of the 
resulting damages which the plaintiffs could not have avoided by exercising 
due care after the breach, should be recoverable. Whether the plaintiffs 
failed to exercise such care is not clear on the evidence. Permitting third 
parties to recover in this manner would not unduly extend liability. The 
company must know of the existence of the specific danger threatening the 
plaintiff. Southern Tel. Co. v. King, 103 Ark. 160, 146 S. W. 489 (1912); 
Barrett v. New Eng. Tel. & Tel. Co., 80 N. H. 354, 117 Atl. 264 (1922); 
cf. Southern Bell Tel. & Tel. Co. v. Reynolds, 139 Ga. 385, 77 S. E. 388 
(1913); see JONES, op. cit. supra § 533; Clay, The Liability of a Telephone 
Company (1914) 1 VA. L. REV. 337, 340; (1930) 78 U. or Pa. L. REv. grt. 
But cf. (1905) 5 Co. L. Rev. 169. Liability will thus be limited to the party 
whose interest was foreseeably endangered. Cf. Moch Co., Inc. v. Rensselaer 
Water Co., 247 N. Y. 160, 159 N. E. 896 (1928); Ultramares Corp. v. 
Touche, 255 N. Y. 170, 174 N. E. 441 (1931); Note (1931) 45 Harv. L. 
Rev. 164, 168. [It is of interest to observe that since this litigation the 
emergency notice has been changed to define the service expressly as an 
“attempt .. . to connect you without requiring a number.” See New ENG. 
Te. & Tet. DirEcTorY, BosToN AND Vicinity (Winter-Spring 1931-32) 1.] 
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THE MASQUERADE OF Monopoty. By Frank Albert Fetter. New York: 
Harcourt, Brace & Co. 1931. Pp. xii, 464. $3.75. 


THE FEDERAL Trust Po.ticy. By John D. Clark. Baltimore: The Johns 
Hopkins Press; London: Humphrey Milford, Oxford University Press. 
1931. Pp. 305. $2.75. 

Professor Fetter’s work is a forceful contribution to an understanding of 
economic problems involved in the Anti-Trust Laws. The author sees in the 
custom of quoting delivered prices instead of prices at the mill an uneconomic 
discrimination between customers. When this discrimination is applied 
through an arbitrary basing point common to an industry, he maintains, the 
key is afforded to much monopolistic price control existing to-day. 

It can hardly be a new idea to students of the Anti-Trust Laws that con- 
tinuance of “ Pittsburgh Plus,” whereby delivered prices of steel varied with 
the freight rate from Pittsburgh without regard to the actual point of produc- 
tion, was inconsistent with any real price competition in the steel industry. 
When attention is focused on this aspect of marketing in the steel industry, 
the feeble suggestions in Mr. Justice McKenna’s opinion that the corporation 
acquired no monopolistic power * can only be accepted if the term “ monopo- 
listic ” be used in some very restricted sense. For, whether independents 
were cajoled by Gary dinners or merely felt disinclined to test their strength 
against that of the Corporation, “ Pittsburgh Plus ” sufficiently negatived the 
existence of price competition.” 

Mr. Fetter’s emphasis upon the artificial basing point as an infallible index 





1 United States v. United States Steel Corp., 251 U. S. 417 (1920). 
2 McLavucHLin, CASES ON THE FEDERAL ANTI-TRUST LAWS OF THE UNITED 
STATES (1930) 253, 0.57. 
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and the chief vehicle of monopolistic price control is most suggestive in the 
Maple Flooring* and Cement* cases. The decisions in those cases have 
seemed salutary as offering assurance that codperation between competitors 
in exchanging statistics for the purpose of more intelligent competition is not 
to be condemned because such statistics might be used in connection with a 
plan for the elimination of competition. The application of the law there 
declared to the actual facts involved in those cases is quite another matter. 
It may be remembered that the Maple Flooring Association had plants at 
various points in Michigan and Wisconsin and a few plants were located out- 
side that territory. To one who has lived in the Great Lakes region, it seems 
strange that a Wisconsin mill should be interested in freight rates computed 
from Cadillac, Michigan, when a substantial part of the customers that one 
would expect the Wisconsin mill to have under any reasonably efficient 
scheme of distribution would be about as near freightwise as Cadillac. All 
the mills in the Maple Flooring Association look fairly close together when 
they are indicated as dots upon a small scale map of the entire United States, 
but so do Boston and Richmond, Virginia, and to say that rates from Cadillac 
are approximately the rates from Phillips, Wisconsin, is much the same as 
to say that rates from Boston are approximately the same as those from 
Richmond and that New England manufacturers would naturally be inter- 
ested in conveniences for computing their prices on the basis of freight rates 
figured from Richmond. The inference, as more strongly appears in the 
light of Mr. Fetter’s analysis of markets, is that the only reason it was con- 
venient for all mills to figure rates from Cadillac was because that was the 
only way they could conveniently carry out an agreement not to compete with 
one another in prices. 

The author’s theories may be significantly brought to a focus upon eco- 
nomic testimony relied upon in the Cement case by the Supreme Court. The 
court gave much weight to testimony that “ prices would approach uniform- 
ity in a normal market in the absence of all combinations between the manu- 
facturers.”5 This has a superficial ring of verity which gives the casual 
lawyer pause even while it does not satisfy the student of the legal record 
that something is not wrong. The fallacy of the testimony is concealed in 
the concept of a market. And it is Mr. Fetter’s exposition of a theory of 
markets that is probably the most useful part of the book to any lawyer or 
business man who is sincerely trying to understand the economic problems 
involved. 

According to this exposition, the trouble lies in not recognizing that the 
term “ market ” is meaningless without considering the element of space. If 
we say the market for cash wheat is $1.00, we may mean that it sold for that 
price in Chicago, but nothing is more certain than the fact that it is not 
selling for that price throughout the United States. In regions where produc- 
tion greatly exceeds consumption, such as eastern Idaho, the price is ordi- 
narily less and in regions such as the southern Appalachians producing little 
wheat and inaccessible to primary markets, the price is more. This clearly 
appears from detailed studies of actual local wheat prices over a period of 
years by the United States Department of Agriculture. Even operations of 





3 Maple Flooring Mfrs. Ass’n v. United States, 268 U. S. 563 (1925). 
4 Cement Mfrs. Protective Ass’n v. United States, 268 U.S. 588 (1925). 
5 268 U.S. 588, 605-06 (1925). 
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pools or government “ stabilizing” agents in the primary markets can not 
alter the fact that the producers of wheat are in competition and the price 
that each gets depends in part upon the supply and demand in his locality. 

A true market through which prices tend to be uniform for the same 
grade of the same commodity under conditions of free competition, the 
author asserts, exists only where buyers and sellers both meet and determine 
the price at that place upon the basis of supply and demand without collusion 
or restrictive agreements. The Mediaeval market towns or the modern stock 
or commodity exchanges are real markets where the prices of commodities 
at those particular places is determined through competitive bidding. The 
conditions obtaining are not due to any law of nature, but have only existed 
over comparatively small spans of historical time in limited places due to 
careful protection of the integrity of the market by human regulations, such 
as the old laws against forestalling or the rules of the modern stock 
exchange. 

In the early nineteenth century, local industries developed under condi- 
tions of free competition. Two grist mills in the same town wouid offer a true 
market and they naturally would charge the sdme price for the same service. 
A farmer would frequently have a choice of patronizing several mills in dif- 
ferent locations within driving distance of his farm, but neighboring mills 
would not compete in giving transportation service to the farm. Factory 
machinery, specialization in production and railroads, all meant larger units 
of production and fewer units of a kind in any one locality. Industries began 
to serve customers at greater distances from the mill. They began to sell 
through drummers and not at the mill door. Consequently, or at any rate 
contemporaneously, practices of selling at delivered prices grew up. 

Under true competitive conditions with mill base prices, each market has 
an advantage over distant markets in selling to neighboring customers and a 
natural division of territory takes place. But when the manufacturer sells 
at a flat rate over a wide area, he realizes the highest net cost from his neigh- 
boring customers and the lowest profit, which even may be negative, from his 
sales at the greatest distance freightwise.” Mr. Fetter would insist that any 





6 If we assume for simplicity that the transportation costs are directly propor- 
tional to air line distances, two markets, one a hundred miles east of the other, 
would naturally have territories separated by the meridian passing between them 
fifty miles from each. If the eastern market maintains a base price lower than the 
price at the western market by an amount less than the freight between the two 
centers in question, its territory will be extended to the northwest and southwest, 
so that it is bounded by a line which is the locus of the points upon which the 
difference in mill base prices will be compensated for by differences in freight. To 
anyone familiar with the elements of conic sections, it will at once appear that, upon 
a Mercator projection, the boundary between the areas naturally tributary to the 
two markets will be a branch of a hyperbola concave around the market main- 
taining the higher base price. The essential principles involved are not altered 
when many mills are scattered over the landscape. Many market boundaries are 
substituted for one and the lack of homogeneity in the distribution of transporta- 
tion costs would transform the boundaries from the theoretical hyperbolae of the 
economist to the less readily calculable irregularities of the business world. Such 
boundaries would exist, however, under mill base prices. 

7 It is necessary to add “ freightwise”” because it is common knowledge that 
added to the mild discrimination so unconsciously practised by the manufacturer, 
powerful shippers and groups of shippers obtained unjust discriminations from 
the railroads. These discriminations were among the causes of a highly arbitrary 
railroad rate structure, which is not yet all together rationalized after a quarter 
century of extensive government regulation. 
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uniform delivered price on the part of an individual manufacturer is really 
domestic dumping on distant domestic markets at the expense of his neighbor- 
ing customers. This involves much economic waste in needless cross freights. 
It makes for a competition disorderly in other respects. But the worst is 
yet to come. When manufacturers start to charge a scale of prices based on 
the distance, not from their own plants but from some basing point arbi- 
trarily used in the trade, they are adopting a type of discrimination destruct- 
ive of the basis of any real competition, which must be based upon free 
market conditions.® 

Mr. Fetter would emphasize the extent to which the basing point device is 
prevalent. He sees in it the great masque behind which the monopolist has 
hidden while artificially rigging markets and parroting supply and demand. 
The remedy envisaged is simple. Require each manufacturer to sell upon a 
mill base or warehouse base only and prohibit him from discriminating be- 
tween his customers by “ absorbing freight.” ® He doubts whether any new 
legislation is necessary. 

The author takes no account of political, social, or legal difficulties as such. 
Not only does he write with an impassioned zeal to expound the truth as he 
sees it, but he makes an attempt to lay down the law which is as totally 
inadequate and erratic as one might expect from a keen-minded and learned 
gentleman who evidences not more than $7.50 worth of legal education. He 
is a theoretical extremist of the sort frequently encountered in first-year law 
classes during the fall term. There is an attempt to deduce law absolutely 
from words, economic analysis, and reason. The climax of absurdity is 
reached in a rather incidental remark to the effect that the words “ restraint 
of trade” and “ monopoly ” in the Sherman Act are too clear for construc- 
tion.2° It is true that some members of the Supreme Court in the early days 
talked as if the terms had some definite and absolute significance, but to 





8 The cumbersome provisos in § 2 of the Clayton Act, which prohibits price 
discrimination substantially lessening competition, are criticized. It has fre- 
quently been noted before that this section contains many weasel words which bid 
fair to eat its heart out. Mr. Fetter is particularly concerned with the proviso that 
price cutting may be made in good faith to meet competition as destructive of the 
whole section. He urges that all evil localized price cutting is made to meet com- 
petition, and permitting the validity of local price cutting to depend upon good 
faith is practically to defeat the section. One can only formulate the vaguest idea 
of what good faith is in that connection. If one accepts Mr. Fetter’s idea that 
any discrimination even by an individual is economically and socially undesirable, 
the proviso about good faith becomes not only confusing but positively perverting. 
In this connection, he emphasizes the vice of Fairmount Creamery Co. v. Min- 
nesota, 274 U. S. 1 (1927), which held the absence of such a proviso in a state 
anti-discrimination law rendered the law unconstitutional. If the very conditions 
upon which free competition is to be fostered can not be required constitutionally, 
progress in this field must be slow. The process of improving the law is very largely 
one of education. If five or six Justices of the Supreme Court find that anything 
novel and distasteful to them is unconstitutional, the process must await the chance 
of evolving members of the court with less obsolete ideas. 

® The author states in his economic analysis of markets that he is thinking only 
of standardized goods. It is also clear that he is thinking only of heavy goods 
where freight is a substantial factor. He makes no reference to cases where the 
manufacturer has a legitimate economic interest in the distribution of his goods as 
in cases of branded products. There is no attempt, however, to limit the law 
laid down to the cases upon which the economic reasoning is based. 

10 The definition of monopoly according to Mr. Fetter is “a degree of special 
non-competitive control over prices.” P. 341. This “is relative in a variety of 
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make such a statement in view of all the light that has been shed upon the 
legal and political possibilities at the present day shows significant lack of 
the grasp of that portion of law which is not theoretical economics. If Mr. 
Fetter were the Supreme Court, and if he had succeeded in educating a suffi- 
cient portion of the public to the point where they would accept his idea 
that any price discrimination by a private trader should be unlawful, it would 
be quite possible in the course of time to evolve such a rule under the 
language of the Sherman Act notwithstanding the embarrassment of preced- 
ing decisions. But to lay down such a law by the process that he calls con- 
struing the Sherman Act in the light of economics is simply a naive absurd- 
ity. It would be a great mistake, however, to assume that the entire work 
should be taken lightly. The heedless way in which the author charges into 
the field of law may put one-on inquiry as to his scientific caution in his own 
field, but the inherent strength of the presentation of his economic views 
remains. 

The book contains elaborate destructive criticism of the language of Mr. 
Justice White in the Standard Oil case 14 and particularly that of Mr. Justice 
McKenna in the Steel case.12 The economic testimony of Judge Gary and 
Mr. Schwab before various government agencies is shown to be a mere 
froth of catch words only lightly veiling the real economic evils involved. 
The racy style of discussing the masquerade and the author’s unrelenting 
hostile analysis and sometimes flippant characterizations of the ideas of legal 
and business lights will make the book doubly attractive to some and will 
tend to antagonize others. In no aspect can it be slow reading. It should 
probably go without saying that the work also includes a caustic attack upon 
popular flabby generalities designed to discredit our Anti-Trust Laws by 


blaming the present depression upon them. The author’s answer to the sug- 
t 


gestion that the Anti-Trust Laws cause depression would be, “ Before you 
can find whether they do or not, you ought to give them a chance.” In his 
view, monopolistic maintenance of prices above competitive levels is respon- 
sible for much of our excess plant capacity which is commonly supposed to 
be a material factor in our present troubles.1* 

Professor Clark’s little book is a history of economic, political, and popu- 
lar opinion concerning the Anti-Trust Laws. For anyone who is not other- 





ways grading down to the least appreciable amount” (p. 345), and any act pro- 
ducing monopoly is a restraint of trade. P. 344. Apparently, the “least appre- 
ciable amount ” of either is forbidden by the Sherman Act, the rule of reason being 
erroneous dictum. So almost any merger would be unlawful. Apart from the 
impracticability of this, it proves too much. Any isolated manufacturer has a 
degree of local monopoly (p. 306) and so is guilty by reason of his isolation. (Mr. 
Fetter pays no attention to limitations of federal power to interstate commerce.) 
Mr. Fetter argues that the manufacturer’s action becomes monopolistic only by 
discrimination through delivered prices. But surely discrimination is only an un- 
desirable manifestation of power, not the monopolistic power itself, and he 
strongly objects to the suggestion in United States v. United States Steel Corp., 
251 U.S. 417 (1920), that it is not monopoly but the abuse of it that is forbidden 
by the Sherman Act. 

11 Standard Oil Co. of N. J. v. United States, 221 U. S. 1 (1911). 

12 United States v. United States Steel Corp., 251 U. S. 417 (1920). 

18 The book also contains a differentiation of integration, large scale produc- 
tion, and the other motives, real and professed, for combination. This part of the 
work is well written, but makes no very noteworthy advance upon the work of 
others. E.g., DurAND, THE Trust ProsLreM (1915) c. IV; WATKINS, INDUSTRIAL 
CoMBINATIONS AND PuBLic Poticy (1927) cc. IV, V. 
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wise familiar with most of the ground covered, it is surely worth taking as 
an antidote to the extreme bitterness and zeal of Mr. Fetter. Written by an 
economist, it might well be the work of a political scientist. Where Mr. 
Fetter challenges attention by the intensity of his analysis from.a definite 
and inflexible point of view, Mr. Clark excels in the concise summary of 
many points of view. He skims over the things that trouble Mr. Fetter with 
a lightness that scarcely acknowledges their existence, while with easy poise 
he takes the reader over a wide field deemed irrelevant or unworthy of notice 
by the other author. The contrast of method appears to good advantage in 
the respective treatments of the Steel case.1* Neither author exhibits any 
respect for the opinion in that case as an intellectual performance. Where 
Fetter spends over fifty pages in describing the steel business and criticizing 
the opinion in minute detail, Clark contents himself with the suggestion that 
the decision was based upon grounds of expediency and doubts if the case will 
have much authority as a precedent. Where Fetter brings economics, mathe- 
matics, dramatics, and satire to bear upon “ Pittsburgh Plus ” as the baldest 
masque of monopoly, Clark contents himself with a footnote to the effect 
that the officers of the Steel Corporation regarded the prohibition of “ Pitts- 
burgh Plus ” by the Federal Trade Commission as “ wrong in economics and 
in law and this writer agrees with them.” 15 Where Mr. Fetter sees the Sher- 
man Act fail largely because members of the Department of Justice studying 
anti-trust cases are “ blind men in a dark cellar trying to read a strange lan- 
guage without learning the alphabet,” *® Mr. Clark finds it “a successful 
statute,” “an example of that perfect legislation which adopts a policy mid- 
way between the extremes of public opinion.” 17 So Mr. Clark also comes 
out against advocates of repeal or softening amendment. In discussing sev- 


eral current proposals, he shows ability in defending his own point of view.’* 


James ANGELL McLAUGHLIN. 
Harvard Law School. 
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Tue Law or MartIAL Rute. By Charles Fairman. Chicago: Callaghan & 
Co. 1931. Pp. viii, 263. $4.00. 

This book deals with the analysis of the concept Martial Law. Neces- 
sarily the concept must first be defined, and the correct use of the term dis- 
tinguished from the incorrect. When this is done, and the loose current 
terminology limited, we find that martial law is something distinguished from 
military law, military government, use of troops in aid of civil authorities, 
mere suspension of the writ of habeas corpus, and the like. Mr. Fairman 
defines it as “ martial rule which obtains in a domestic community when the 





14 United States v. United States Steel Corp., 251 U. S. 417 (1920). 

15 P, 197. 

16 P, 420. 

17 Pf, 298. 

18 Mr. Clark’s criticisms of the existing order are few. He objects to Federal. 
Trade Commission trade practice rulings against inducing customers to break con- 
tracts. He implies that long term contracts under which manufacturers attempt 
to control the retail outlets for their goods should not be protected. If he has a 
good idea here, it is inadequately developed. 
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military authority carries on the government, or at least some of its 
functions.” + 

The author sets out a systematic presentation of the logical implications of 
the concept, discussing at length the more important cases, both in England 
and in America. Of course, the picture presented is not precise in its out- 
lines, for the situations are varied in which the use of the term has justified 
the result. It appears, however, that, in general, martial law is limited in 
its application to situations which can be included in another concept usually 
entitled “a state of war or insurrection ” or “ where the courts are not open 
or have ceased to function.” The author regrets that labor troubles have 
been included within these definitions, and thinks that the fundamental mis- 
take made by state courts which sanction martial law in such instances is 
their failure to recognize that an insurrection is not a war. The difficult 
generalizations as to the liability of officers and men are discussed in the 
closing chapter. The book will find its place as a compendium of the avail- 
able cases, and as a short and readable analysis of the logical system common 
to them. The author does not pretend that there is anything very certain 
about his subject, and avoids dogmatic statements. The task he has at- 
tempted is well done. 

Nevertheless, we regret that a different kind of a book was not essayed. 
If we consider the actual situations in which the formulas of martial law 
are used, we find a great variety of unlike cases. These situations include 
war, floods, and great natural catastrophes, riots on a large scale, and strikes. 
In every situation the problem is the extent of the control which the trial 
court will exercise over military authority. Martial law is only a part 
of the machinery by which that control is exercised or declined. Military 
law, the law concerning the use of. troops engaged in aiding civil authorities, 
concerning writs of habeas corpus, concepts of jurisdiction of courts martial, 
formulas of liability of troops obeying their superior officers, constitute some 
of the other legal doctrines which may play an equal part with the concep- 
tion of Martial Law in solving any given case. Separate the concept of mar- 
tial law from the particular situations in which it is used, distinguish it 
from the other concepts which play against it, and it appears first as a justi- 
fication for the abdication of the court in favor of a military body, and sec- 
ondly as an inspirational sermon tending to prevent courts from so abdi- 
cating their powers very often. Since it is used in so many dissimilar 
situations, it must on the one hand be dignified, for courts should always 
make a dignified retreat, and on the other hand it must be vague, since the 
occasions for its use are so dissimilar. Its powers and effectiveness lie in the 
rhetoric in which it is phrased and not in its logical analysis. When we have 
thus described our concept there is nothing left to do but give the facts of 
all the cases. The net result is an annotated phrase which may be a con- 
venient guide to case material, but little more. It is a good deal like trying 
to analyze our notion of the Supremacy of Law. 

The concept of Martial Law has escaped a special analysis in most of the 
books used by the practising lawyer. It is given no separate title in the 
Century Digest, Ruling Case Law, or Corpus Juris. Instead one is referred 
to Insurrection and Sedition, Militia, Rebellion, Riot, War, Army and Navy. 
The writer would suggest a still further segregation of the problems involved 
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in preference to the elaboration of the phrase Martial Law apart from any 
particular kind of situation. For example, outside of war the most important 
instance in which armed force has been employed is in the control of strikes. 
The extent to which courts will try to control armed interference in strikes 
whether it be by the National Guard, the United States Army, or bodies like 
the recent “ coal and iron ” police in Pennsylvania is a separate social prob- 
lem. Methods of control by injunction, habeas corpus, or by enforcing civil 
liability after a strike is over, are all different ways of taking care of a 
situation. And Martial Law is only one of many legal arguments which can 
be used for or against such interference; if we study it as such it assumes 
its proper place in our legal machinery. The advantage of this kind of dis- 
cussion is that it does more than merely add another cross-index to our al- 
ready over-elaborate system. 

It may be that it is unfair to criticize the author for not producing a 
different kind of a book. But the fact that so many people are doing the sort 
of thing which he has attempted here is one of the reasons why our legal 
literature is such an unmanageable mass of theory, most of which is not 
directed to any particular practical situation. 


THURMAN W. ARNOLD. 
Yale Law School. 





INTERNATIONAL Law. By Ellery C. Stowell. New York: Henry Holt and 
Co. 1931. Pp. xxvi, 829. $4.75. 


The object of this book is to state the rules which actually govern inter- 
national relations, classifying them according to the means by which they 
are enforced. The principal and characteristic method of enforcing inter- 
national law, says the author, is by “ state sovereignty ”; 1 that is to say, in 
the first instance each government, acting as agent of the society of states, 
compels the individuals under its control to observe the law. Properly under- 
stood, it is, therefore, a law for individuals. However, this primary method, 
in the absence of a superior enforcing agency, may be abused, and conse- 
quently it is supplemented by allowing a state which has been injured by 
another state’s abuse of sovereignty to redress its own wrong. This it does 
in two ways: by recourse to war or other coercive measures, or by the less 
drastic means of retorsion or retaliatory reciprocity. When the law allows 
the former, we have an “ interventional ” right; for “intervention ” is “ the 
rightful use of force or the reliance thereon to constrain obedience to in- 
ternational law.” 2 The objection that the injured state acts as judge and 
policeman in its own cause is to some extent mitigated by the possibility of 
counter-intervention by the other state. None the less it has to be admitted 
that intervention is “usually employed when small states transgress.” * 
Among interventional rights are rights to respect, to the observance of good 
faith, to commercial intercourse, to legation, and others. 

When only the less drastic form of redress is allowable, we have a right 
which, though less than an interventional right, is still a true legal right. 
Such is the right to require codperation from the judicial organs of another 
state in the enforcement of foreign judgements, in extradition, or in the 





1 P. 69. 2 P. 72. 3 P. 74. 
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application of private international law. This last Professor Stowell argues 
is a true part of international law because it is enforceable by retaliatory 
reciprocity, and if that is ineffectual by “ more drastic measures of coer- 
cion,” * a statement which unfortunately he does not support by any example 
from actual state practice. He also contends that these “ retorsional ” rights 
exist independently of any treaty, but that when they are incorporated in 
treaties they are raised to the status of “ interventional ” rights. 

The legal recourse to force must conform to certain regulations, which 
constitute the “ Procedural Law of Intervention,” and are “the framework 
about which the substantive law is formed.” ® The first necessary step is a 
complaint; the next, its investigation by the defendant state; then diplomatic 
discussion; then either a protest, or a formal demand for redress, an interval 
for compliance, and so on, until the due moment for actual recourse to force 
at last arrives. There follows a discussion of the various kinds of permissible 
force. The guiding rule is that the mildest measures which are sufficient to 
obtain justice may alone be used. The book ends with a consideration of 
the progress made toward a more effective system of enforcing the law 
through the establishment of the League, the Permanent Court, and other 
agencies of international organisation. 

This is a very summary, but, I hope, not unfair, indication of the general 
plan of the book, and it must be said at once that Professor Stowell has 
drawn a picture of the international legal system, which at least is complete 
and coherent in all its parts. Whether it really represents “ actual state 
practice,” ® is another matter. On that point this review can only indicate 
two general criticisms which it seems to invite. 

The keynote of Professor Stowell’s system is force, force righteously used 
to vindicate the law. No doubt, force is still a factor in international rela- 
tions which no realist can neglect, but the Jegal use of force, force in inter- 
national Jaw, is not, I submit, either the definite or the all-pervading factor 
that Professor Stowell implies. On the contrary the attitude of the law 
toward force has always been vacillating and unsatisfactory —the very 
antithesis of the attitude which Professor Stowell attributes to it in his de- 
tailed and definite scheme of rules for its application. Intervention is-really 
a political practice which has not yet been wholly subjected to law, rather 
than the framework about which substantive law has developed. Substantive 
law indeed is the more developed part of the system, and procedure lags be- 
hind. This presents a state of things which does not result in reducing the 
law to unreality, as it might be expected to do on a literal application of the 
author’s guiding principle of “no right without an effective remedy,” 7? be- 
cause there are conditions in international life which secure its fairly regular 
observance by states without the aid of any highly organised system of sanc- 
tions. 

We are trying today in the Covenant and the Pact of Paris to make a new 
attack on the age-long problem of subjecting the use of force to the rule of 
law. Professor Stowell discusses these topics sympathetically and fully, 
though he hardly seems to regard them as having modified the essence of the 
international system. But even if the Covenant and the Pact had never been 
signed, some of the statements which he makes about the legal use of force 





4 P. 300. © P. vii. 
5 P, 418. t 2. 9s. 
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would be almost shocking if one were really forced to accept them. I do not 
believe, for example, that it has ever been a true statement of the law to say 
that a denial of the right of legation is “ an insult to be redressed when neces- 
sary by recourse to war,”® or that the so-called “interventional” rights, 
many of which are comparatively unimportant, differ from other rights be- 
cause they may be “ immediately enforced by war.” °® I cannot but regard 
Professor Stowell’s almost enthusiastic insistence on the necessity and the 
righteousness of force both as a mistaken deduction from the facts and as 
dangerous in its implications. 

The second criticism which I wish to suggest is this. Professor Stowell is 
rightly determined to take a realistic view. But international law is only one 
element in the totality of international relations, and many of the relations 
which he includes under law seem to me to belong rather to international 
politics. Law in his scheme is a greedy category which encroaches on the 
sphere of voluntary codperation between states on the one hand, and on the 
sphere of state policies on the other. These policies are sometimes morally 
justified and sometimes they are not; but in any event they are essentially 
lawless in the literal sense of that word. Thus, most of the acts which he 
regards as rights enforceable by retaliatory reciprocity still seem to me, despite 
his weighty arguments to the contrary, to be acts which though they may be 
usual and convenient, or even necessary, essentially are not legally obligatory. 
On the other hand, at times he almost seems to allow his principle that there 
can be no right without an effective remedy to imply the converse, so that a 
merely political interest becomes to him a legal right, provided only that it is 
effectively enforced. Professor Stowell would be the first to disclaim an 
intention to make a juridical principle of imperialism. But it would be inter- 
esting to have the “ Small Power” view of his description, for instance, of 
the Monroe Doctrine, which “adapts itself so perfectly to the practical 
application of the principles of international law”; 2° or of his remarks on 
“international police regulation,” which is “not applied to powers of the 
first rank ” 11 and is “ not always easy to distinguish from unjustifiable inter- 
ference ” 1? with the rights of smaller powers. These are only extreme in- 
stances of a tendency to state in juridical terms features of international life 
which are essentially political. There are other examples in his description 
of the “Open Door” as a principle of international law; 1* of Sackville 
West’s indiscretion as a “ violation of international law ”; 1* of a “ spirit of 
reasonable compromise ” as a “legal duty, rightly recognised as a rule of 
international law.” 15 The list might be extended almost indefinitely. 

On many other points it would be possible to challenge Professor Stowell’s 
views, but this only shows that his book has the great merits of originality 
and of provoking thought. If this review has been in the main critical, it 
should not end without expressing the reviewer’s sense both of the author’s 
high sincerity and of the book’s value as a stimulant to those who differ most 
from his conception of international law to reéxamine the foundations of 
their own. 


Oxford, England. 


J. L. Brrerty. 





8 P. 210. 10 P, 333. 12 P, 380. 

® P. 229. 11 P. 348. 13 P, 145. 
14 P. 99. The account, incidentally, is unfair to the ambassador. 
15 P, 124. 


— © @A =4@ © fF. © Se FR 46st lUCUmnmllUlCUe  tlCUCO CUCU 


—e 


oe oo re 





BOOK REVIEWS 405 


Future Estates In New York. By William F. Walsh. New York: Baker, 
Voorhis & Co. 1931. Pp. 274. $3.50. 


Just appraisal of any legal text can be made only against the background 
of what has been done and what remains to be done in its field. Perhaps to 
sketch a background for Professor Walsh’s book, perhaps to use this book as 
a pretense for the expression of ideas not likely to be appropriate elsewhere, 
the following brief observations on the state of the art are offered. 

Of the subject matter of future interests. The problems involved are those 
of giving effect to the desires of property owners as to disposition of their 
effects after death—hence problems of draftsmanship.1 The American 
draftsman of wills, insurance trusts, and similar instruments deals primarily 
with the disposition of intangible personalty. Yet the vocabulary with which 
he must work and the rules of law and construction he must utilize or avoid 
are the vocabulary and rules of strict settlement of land, derived from a time 
and society whose traditions and ambitions were far removed from those of 
present-day men of means, and now applied more or less inaptly to a type 
of property and to social conditions never visualized when the rules were 
formed. Ina word, history raises difficulties which not only can not be solved 
but which frequently can not even be perceived without a broad, intimate 
knowledge of the course of decisions through which the existing law has 
developed. And these are not the only bedevilments. Natural and inherent 
difficulties also abound in the necessity of foreseeing possible contingencies 
and providing against all of them. The average testator will foresee and pro- 
vide against the chance that his wife will predecease him. Most lawyers 
will provide for the possibility that one child of the testator will die childless 
after another child has died leaving surviving issue.2, But by no means all 
lawyers will foresee the contingencies inherent in renunciation of legacies * 
or all the possibilities of lapse. Genius apart, that advanced degree of skill 
in foresight necessary to concoct an air-tight dispositive instrument can only 
be acquired through trial and error — either trial upon one’s clients and error 
at their expense, or observation of the trials and errors of past generations 
or draftsmen through systematized examination of the reported cases. 

Of the performance of bench and bar upon future interests. I have al- 
ready suggested that the typically intricate problems of future interests lie 





1 There are, of course, certain problems of perpetuities that concern transactions 
not of a testamentary nature; e.g., the validity of options to purchase; London 
& S. W. Ry. v. Gomm, 20 Ch. D. 562 (1882); Epstein v. Werbelovsky, 193 App. 
Div. 428, 184 N. Y. Supp. 330 (1920), aff'd, 233 N. Y. 525, 135 N. E. go2 (1922) ; 
limitations on the duration of business trusts; Howe v. Morse, 174 Mass. 491, 
55 N. E. 213 (1899). But these are rather incidental results of a doctrine designed 
primarily to limit testamentary and settlement dispositions. 

2 Where this contingency has not been foreseen the problem will frequently 
arise whether the word “survivor” should be construed as “other.” See KALEs, 
Cases ON FuTurRE INTERESTS (1917) C. 12. 

8 Compare Gunnings Estate (No. 2), 234 Pa. 144, 83 Atl. 61 (1912) with 
Scotten v. Moore, 28 Del. 545, 93 Atl. 373 (1914) and Miller v. Miller, 91 Kan. 1, 
136 Pac. 953 (1913). 

4 E.g., it is possible that not all members of the bar would observe the fatal 
defect in the following devise stated as an examination question in the course on 
Future Interests at Harvard Law School: “I devise Blackacre to my friend A for 
life and after his death to his children and their heirs in equal shares; but if my 
friend A shall die without leaving children him surviving then to my friend B and 
his heirs.” See Tarbuck v. Tarbuck, 4 L. J. Ch. (N.s.) 129 (1835). 
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so deeply concealed that not only can they not be solved by the uninitiate 
but their existence often can not be suspected. Competent draftsmanship 
can and should make dispositions with such clarity and foresight that upon 
any conceivable contingency litigation becomes practically frivolous. Yet 
cases abound in which courts have to decide upon little or no evidence in 
the instrument whether a gift to “ heirs ” is intended to benefit issue, or chil- 
dren, or heirs computed as of the testator’s death, or heirs computed as of 
the time of distribution; whether a gift to children in remainder is only to 
those children who survive to the time of distribution or to all children living 
or born up to the time of distribution; whether a given interest is contingent 
or vested subject to divestment. Fully ninety per cent of this litigation is 
a reproach to the draftsmen of the instruments concerned. In short, the 
cases contain convincing evidence that a large portion of the bar has lacked 
necessary training and equipment for the serious business of carrying out the 
turn-over, once évery twenty or thirty years, of the bulk of the nation’s 
wealth. Nor is the bench, recruited from the bar, exempt from similar, if 
less general, commert. Few are the duplicates of the situation disclosed by 
the Massachusetts cases of Lovering v. Lovering® and Dorr v. Lovering.® 
In each the same clause of the same will was passed upon by the same court 
with reference to two sets of children in precisely the same position. In the 
earlier case the gift was held invalid under the Rule against Perpetuities. In 
the later case the gift was held valid upon a ground perfectly well-established 
twenty-seven years before the first decision * but unperceived by either coun- 
sel or court. 

Of the teaching of future interests. The observant reader may have guessed 
that I believe formal instruction in the law of future interests to be a prac- 
tical necessity for the general practice of the law. I do believe it. And 
shamelessly I exhort students to elect the course on Future Interests which 
I conduct. Many other fields of the law can be worked up as occasion de- 
mands by the intelligent, generally well-equipped lawyer. But not this one. 
The intricacies, even the vocabulary, of a problem can not be adequately 
understood without reference to the whole field,* and the whole field can 
not be understood without reference to its history. The superstition that 
future interests is an intellectual curiosity and luxury ® is pernicious and 
false. Adequate instruction in the field is the sine qua non of skilful per- 





5 129 Mass. 97 (1880). 

6 147 Mass. 530, 18 N. E. 412 (1888). 

7 Cattlin v. Brown, 11 Hare 372 (1853). 

8 Two examples come casually to hand. In English’s Estate, 270 Pa. 1, 112 
Atl. 913 (1921), a decision on the Rule in Shelley’s Case, the apparently unrelated 
statute establishing the constructional preference for definite failure of issue was 
held, by analogy, to be decisive. In Aetna Life Ins. Co. v. Hoppin, 214 Fed. 928 
(C. C. A. 7th, 1914), a similar problem was, rather more obviously, solved by 
reference to differences between English canons of descent and the Illinois statutes. 

® A particularly well-informed representative of a leading publishing company 
has told me that, so far as he knows, Future Interests is taught as a separate 
subject in only one of the very numerous night law schools in the country, North- 
eastern University. In the others only such fragmentary and incidental treatment 
is given as would naturally accompany the use of such a book as GARDNER, 
Wits (2d ed. 1916). (In this work the Rule against Perpetuities is dealt with 
in six pages of text.) Without research, I hazard the guess from fragmentary in- 
formation that the course on Future Interests in many leading day schools is an 
elective of relatively small attendance. 
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formance of some of the most common and important tasks of a lawyer. 
Moreover, the method of instruction should be adapted to its purpose. Prob- 
lems in this field being problems of draftsmanship, it would seem axiomatic 
that instruction should be instruction in draftsmanship. Cases should be 
considered not as examples of litigation, but as fragments of experience, 
through which the student is taught to profit by the errors of others. 

Of the bibliography of future interests. There exists in the vault of the 
Harvard Law Library a manuscript volume containing letters on future in- 
terests which passed between John Chipman Gray and Albert M. Kales be- 
tween the years 1904 and 1913. Of these, thirteen letters and perhaps one- 
third of the bulk of the volume deal with the effect of the limitations in 
Kevern v. Williams ?° in a jurisdiction where Claflin v. Claflin "+ applies —a 
fascinating problem for the expert, spun to unbelievable fineness by the old 
master and his former pupil.12 The law of future interests abounds in similar 
opportunities for building hypothesis upon hypothesis and refinement upon re- 
finement, to the delight of a few but to the dismay of the present or prospec- 
tive practitioner desirous chiefly of drawing good wills. If there ever was a 
field which justified the plea of Mr. Justice Holmes for education in the obvi- 
ous rather than investigation of the obscure, this is it. Professor Gray’s Rule 
Against Perpetuities is, of course, unequalled in its own and perhaps in any 
other branch of the law. It has its self-imposed limitation in the “ rigorous ex- 
clusion ” 18 of questions of construction which bulk large in the practical prob- 
lems of future interests. And its very exhaustiveness renders it somewhat 
forbidding except to the initiate. Professor Kales’ Estates, Future Interests 
and Illegal Conditions and Restraints in IIlinois,1+ the broadest American 
work in the field, is, of course, of unsurpassed quality, but has to some extent 
the limitations implied in its title. Jarman on Wills +> is exhaustive with 
regard to the English cases but its natural insularity and its leisurely dis- 
cursiveness have disadvantages for American use. Miscellaneous American 
works on real property and wills deal with some aspects of future interests, 
usually sketchily, and nearly always without reference to the background 
that gives meaning and scope to rules otherwise meaningless and arbitrary. 
The law reviews contain valuable fragments, but few writers have been able 
to resist the temptation of that type of mental mountaineering already re- 
ferred to.1® 

Two American works are plainly called for — one, a comparatively short, 
understandable simplification of the subject as a whole, indicating historical 





10 5 Sim. 171 (1832). 

11 149 Mass. 19, 20 N. E. 454 (1889). 

12 See Kates, Estates, Future INTerEsts and Ittecat ConpITIONS AND RE- 
STRAINTS IN ILLINOIS (2d ed. 1920) §§ 678-81. 

13 Gray, RULE AGAINST PERPETUITIES (3d ed. 1915) vii. 

14 (2d ed. 1920) now out of print. 

15 It may also be added that the current (7th, 1930) edition of JARMAN does 
not deal to any substantial extent with cases still important in many American 
jurisdictions, these subject matters having been rendered obsolete by the English 
Property Legislation of 1925. FEARNE, CONTINGENT REMAINDERS (1st ed. 1772, 4th 
Am. ed. 1845), and SupcEN, Powers (1st ed. 1808, 3d Am. ed. 1856) are even less 
digestible and equally insular. 

16 Consider, e.g., the literature as to why the statute Quia Emptores does not 
prohibit the existence of determinable fees. Gray, Rute AGAINST PERPETUITIES 
(3d ed. 1915) § 34 et seqg.; Powell, Determinable Fees (1923) 23 Cov. L. REv. 207; 
Vance, Right of Reverter and the Statute Quia Emptores (1927) 36 YALE L. J. 593. 
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origins, noting main currents of American decision and legislation, and empha- 
sizing the incidence of authority upon problems of draftsmanship; the other, 
an exhaustive general work on the American authorities, constructed for re- 
search rather than perusal. 

Professor Walsh’s book tends to satisfy, for New Yorkers, the first of 
these needs. He offers a general summary of the law of future estates in 
New York with particular reference to problems of perpetuities. The book 
is short enough 17 and readable enough to permit any lawyer in general prac- 
tice to read it with substantial understanding in a few evenings. To be sure, 
it lacks something in desirable scope through omission of any considerable 
treatment of powers of appointment. And there are other lacunae less im- 
portant. The treatment of New York law is vigorous in style and generally 
excellent in content. 

One suspects that Professor Walsh considers his book as primarily a pam- 
phleteering enterprise. His indignation at the arbitrary irrationalities of the 
New York statutes with reference to suspension of the power of alienation 
and the duration of trusts apparently reached a boiling point where expres- 
sion to his classes at New York University Law School furnished an inade- 
quate safety valve. In this book he gives himself the privilege of explosion. 
His analysis of the New York statutes with reference to perpetuities and of 
their vices is convincing to a high degree. The crusade for re-establishment 
of the common law rules, of which Professor Walsh is one of the leaders, 
merits the success it has already once had in the New York legislature and 
deserves better treatment at the hands of the veto power.'® 

Professor Walsh’s primary interest lies in New York law and New York 
lawyers. It is undoubtedly for this reason that when he ventures into gen- 
eralities with reference to the common law his statements are more vulner- 
able. It is news, for instance, that Edwards v. Hammond »® decided that “a 
re-aainder or executory interest to a person ‘if’ or ‘on condition’ that he 
attain the age of 21, is vested subject to be divested by failure to attain that 
oge.” 2° Edwards v. Hammond plainly can not be considered apart from 
‘the fact that there was a limitation over upon failure of the remainderman 
to reach twenty-one.” It is also unfortunate that it should be stated as the 
Rule in Shelley’s Case that “a gift to a person for life remainder to his heirs, 
or to the heirs of his body, creates in him a fee or fee tail as the case may be 
as though the gift had been to him and his heirs or the heirs of his body.” 2? 
Such a statement fails to recognize that the true operation of the Rule is 





17 No attempt is made on questions of perpetuities to compete with CHAPLIN, 
SUSPENSION OF THE PowWER OF ALIENATION (3d ed. 1928) or with Professor E. H. 
Warren’s article Perpetuities (1908) 30 Cyc. 1464. 

18 Senate No. 1060 Int. 981 (Feb. 23, 1931) and Assembly No. 926 Int. 889 
(Feb. 9, 1931) were identical bills in effect extending the period of suspension of 
the power of alienation for realty and personalty to lives in being plus a minority. 
They passed both houses of the legislature but were vetoed by the Governor. 
April 23, 1931. It should be stated that Professor Walsh disapproves retention of 
the test of suspension of the power of alienation and advocates return to the 
common-law prohibition of remoteness of vesting. 

19 3 Lev. 132 (1683). 

20 P. 50. 

21 The orthodox explanation of Edwards v. Hammond is contained in Holmes 
Vv. oe ke 33 L. J. Ch. 264 (1864), and 2 Jarman, Writs (7th ed. 1930) 1349. 

. 66. 
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upon the remainder, changing it from a remainder to heirs to a remainder to 
the ancestor, regardless of whether the doctrine of merger will then give a 
present fee to the ancestor.** 

Yet these lapses fade before the general desirability of the project and 
the excellence of execution. Professor Walsh does not do, or purport to do, 
for New York what Kales has done for Illinois. But if there were in our 
other jurisdictions books equally good there would be less wasteful litigation 
over badly drafted instruments and better advocacy and decision in cases 
litigated. 

W. Barton LEACH. 

Harvard Law School. 





La Vie JuRmIQUE DES PeupLeEs. No. 1: Belgique. Under the direction of 
H. Lévy-Ullmann and B. Mirkine-Guetzévitch. Paris: Librairie Dela- 
grave. 1931. Pp. 448. 30 fr. 


Students of comparative law, who may be bewildered by the recent flood 
of works of questionable utility and more questionable accuracy, can not but 
hail with joy the commencement of this enterprise. The editors have under- 
taken to issue individual volumes devoted to the law of each country. While 
intended primarily for the lay reader and written in non-technical language, 
their value to the scholar seeking a foundation on which to build his study 
of foreign law should be beyond estimation. Of particular importance is the 
fact that the individual essays of which each volume is to consist will be 
written by specialists in the field; thus, there is avoided the most familiar 
pitfall of publications on comparative law — entrusting the discussion of par- 
ticular subjects to men whose knowledge of the system of law in question 
extends only to a general acquaintance with its outlines. The first volume, 
uniting such names as Maurice Vauthier, Xavier Janne, and Charles"de 
Visscher brilliantly achieves this end. Of even greater moment is the uniform 
plan on which all the volumes are to be constructed. It is intended to prt» 
sent the law, not in the customary categories of the schools, but institution- 
ally, functionally. Each volume is to be divided into eight chapters entitled 
respectively, the Constitution and the Political Régime; the Administration 
and the Finances; Recourse against the Public Power; Penal Infractions, 
their Repression and Reparation; the Family, Property and Labor; Business 
Relations, Suits between Individuals; International Life. 

The purpose is frankly one of popularization, but a popularization which 
on the one hand accords closely with a sound view of modern legal life, and 
which on the other is saved from lapsing into superficiality by the collabora- 
tion of eminent specialists. Not that the editors have found the royal road 
to the comparative study of law; such a study requires more than any other 
the most rigid discipline in the mastering of diverse modes of thought and 
fundamental divergences in viewpoint. None the less, for one who wishes a 
means whereby he may launch himself into a more profound study, or which 
will afford him a glance into the legal life of other countries, these volumes 
should be the first taken from the shelves. 





23 E.g., the quoted statement of the rule fails to solve the earliest leading case, 
where the limitations were to A for life, remainder to B in tail, remainder to the 
heirs of A. Provost of Beverly’s Case, Y. B. 40 Edw. III 9 (1366). 
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The execution of the general plan in this first volume on Belgium must 
evoke admiration, especially in the case of the essay on Family and Property 
by Professor Jean Dabin. In seventy pages not only are the elements of 
civil law lucidly expounded, but an insight into the case law of the subject 
which the other essays fail to provide is given by judiciously apportioned 
notes. The tone of the work is slightly marred in the essay on the Interna- 
tional Life of Belgium by a somewhat one-sided presentation of the Scheldt 
controversy with the Netherlands. The author bestows high praise on the 
provisions of the Treaty of April 3, 1925, and calls the failure of the Nether- 
lands to ratify it a “‘ pénible échec,” ! omitting any explanation of the grounds 
for the strong opposition of the Netherlands. 

The selection of bibliographies has been left to the writers of the individual 
essays. These are rather scanty and in some instances altogether lacking. 
It may be suggested to the editors that the usefulness of these volumes to 
foreign readers will be greatly increased by the addition of longer biblio- 
graphical notes and by more frequent footnote references to the development 
of case law. 

A. H. FELuer. 

Harvard Law School. 





THE Economic UsEs oF INTERNATIONAL RIvers. By Herbert Arthur Smith. 
London: P. S. King & Son, Ltd. 1931. Pp. ix, 224. 10/6. 


This is a timely study of a problem of growing importance. There is a 
volume of international legislation and a rich literature on the navigation of 
international rivers,! but problems of the diversion and use of the water in 
international streams have been very much neglected. Two recent decisions 
of the United States Supreme Court ? have dealt with these problems, and 
indicate the difficulty of saying what rights a state may have in a stream in 
which another state has an interest. It helps very little to be told that “a 
river is more than an amenity,” or that an “ equitable apportionment ” must 
be secured “‘ without quibbling over formulas.” * In interstate controversies, 
the United States Supreme Court purports to apply “ federal, state, and inter- 
national law as the exigencies of the particular case may require.” * Though 
one may now perhaps say that the use of water is not necessarily confined to 
a single watershed, the court has laid down nothing more specific than “ the 
principle of equitable division.” One can not forecast the application of this 
principle; it serves only as a general guide to be applied by the Supreme 
Court, acting upon a master’s report in a political and administrative capacity. 

Mr. Smith has studied the problem as one of the law of nations. Be- 





2 P.. 367, 


1 A recent statement of the law on the subject is contained in the statute an- 
nexed to the Barcelona Convention of April 20, 1921. 7 LEAGUE oF NATIONS 
(Treaty Series, 1921) 35. Mr. Smith confuses the statute and the convention 
itself. P. 142. His strictures on the former seem unduly severe. 

2 Connecticut v. Massachusetts, 282 U. S. 660 (1931); New Jersey v. New 
York, 283 U. S. 336 (1931). For an excellent comment on the latter case, see 
Penney, Delaware Diversion Case (1931) 3 N. Y. State Bar Ass’N BULL. 335. 

3 Holmes, J., in New Jersey v. New York, 283 U. S. 336, 342, 343 (1931). 

* Butler, J., in Connecticut v. Massachusetts, 282 U. S. 660, 670 (1931). 
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lieving that “ modern practice shows an unmistakable tendency toward the 
development of a sane and workable system of law and practice,” * he has 
examined the various international and interstate cases in which the prob- 
lem has arisen. He insists over and over, until the repetition grows a bit 
tiresome, that one can not proceed on “ purely legal doctrines derived from 
any abstract principle”; ® and he realizes the danger to a student of the law 
of nations of proceeding merely on analogies in private law, which is “a 
good servant but a bad master.” The particular controversies dealt with are 
the Meuse and its Canals, the Zwillikon Dam case,’ the Rio Grande irriga- 
tion problem, the Chicago diversion,’ the Donauversinkung, the Pollution of 
the Missouri,® the Arkansas irrigation controversy,’® the development of the 
Murray River, the Rio Mauri dispute, the apportionment of the Nile, the 
diversion of the Laramie River,!4 the Boulder Dam project,!* the St. Law- 
rence waterway project, and the Boston waterworks diversion.’* Eight of 
these fourteen cases thus arose in North America. “ No strictly international 
decisions ” +* could be found, but Mr. Smith examines decisions of federal 
tribunals in the United States, Canada, Germany, and Switzerland. Nor 
could much material be found in the records of international commissions. 
Mr. Smith considers “ by far the most important ” of these the International 
Joint Commission maintained by the United States and Canada.15 

In a very interesting chapter on “ the relation between navigation and other 
uses,” 1©—- which might have been expanded — Mr. Smith disputes the ex- 
istence of a universal principle that navigation must always be given prece- 
dence. He inquires whether it might be possible to establish some hierarchy 
of uses, but finds it “impossible to lay down any general rule as to the 
priority of interests upon all river systems.” 17 In Connecticut v. Massachu- 
setts, Mr. Justice Butler stated that “ drinking and other domestic purposes 
are the highest uses of water,” 1* and this is supported by the classification 
established in Article 8 of the treaty between the United States and Great 
Britain, of January 11, 1909. Mr. Smith refers to this treaty, but he feels 
compelled to say that “the only interest which can be allowed to dominate 
is that of the community as a whole ” 1° which the river serves. This is scant 
basis for any legal order. 





° Pt. 

©, P. 144. 

7 4 ENTSCHIRDUNGEN DES SCHWEIZERISCHEN BUNDESGERICHTS (1878) 34. 

8 Wisconsin v. Illinois, 278 U. S. 367 (1929), deals with only one aspect of this 
problem. More important is the diplomatic correspondence between the United 
States and Canada, part of which was published by the Canadian government in 
1928. 

® The Mississippi is meant. See Missouri v. Illinois, 200 U. S. 496 (1906). 

10 Congress recently consented to a compact between Colorado, Oklahoma, and 
Kansas “ providing for an equitable division and apportionment between such 
states of the water supply of the Arkansas River.” 45 STAT. 1517 (1929). 

11 Wyoming v. Colorado, 259 U. S. 419 (1922). 

12 Arizona v. California, 283 U. S. 423 (1931), has been decided since Mr. 
Smith wrote. 

18 Connecticut v. Massachusetts, 282 U. S. 660 (1931), was decided on Feb. 24, 
1931, and the decision was published in the unofficial Supreme Court Reporter, 
March 15, 1931. 51 Sup. Ct. 286. Mr. Smith states that in April 1931 the “ legal 
issues involved in this dispute are still awaiting hearing.” P. 99. 

14, P. 104. 17 P. 143. 

15 P, 123. 18 282 U. S. 660, 673 (1931). 

16 P. 136 et seg. 19 P, 143. 
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Mr. Smith concludes that the judicial decisions and treaty provisions which 
he cites “ are uniformly inconsistent with the theory that the territorial sov- 
ereign can do as he pleases with the water upon his own territory.” ?° Taking 
“the evidence which practice affords,” *1 he formulates a first principle to be 
“ that every river system is naturally an indivisible physical unit.” 22 States 
have a “ positive duty ” toe codperate in developing this unit so as “ to render 
the greatest possible service to the whole human community which it 
serves.” Hence, no state is justified in using the water so as to do appre- 
ciable injury to the lawful interests of other riparian states, nor in opposing 
use by another which will not occasion such injury to itself. If a use would 
confer great benefit on one state and little detriment on another, the latter 
should acquiesce if compensated. A difference between states should be re- 
garded as a justiciable dispute; but differences on technical matters should 
be referred to commissions, and if such differences arise frequently, perma- 
nent commissions should be maintained. In general, use for navigation does 
not take priority, but the history and circumstances of each river system 
should be considered. Riparian states have a “ political or moral” ?* duty 
to consult fully and freely. The sovereignty of each state over waters in its 
territory is not qualified, and other states have no servitudes with reference 
to it, but “in certain cases the unilateral exercise of sovereign power may 
be regarded as an unfriendly and improper act.” 25 

If these conclusions are mainly negative, if they afford scant basis for the 
development of principles and rules, Mr. Smith has nevertheless contributed 
to the formulation of useful standards. His pioneering must be received with 
gratitude, and the digest of treaty provisions, in an appendix, will be useful 
to any student dealing with the problem. His volume is, indeed, “a starting 
point for the labours of others.” 

MANLEyY O. Hupson. 

Harvard Law School. 





JupcE AND Jury. By Leon Green. Kansas City: Vernon Law Book Com- 
pany. 1930. Pp. iv, 429. $6.00. 


This book is a collection of articles from various periodicals, relating for the 
most part to the functions of judge and jury and appellate courts in tort 
cases.1 Despite certain seemingly contradictory cross-eddies of thought, the 
main channel flows on to what some might deem a rather depressing conclu- 
sion. Law is “ indefinable and ungraspable.” 2 Tort law is composed of “ an 
incomprehensible mass of cases.” * “Only the most skilled and wary, if any,” 
can escape the entrapments of the language of the law; * even the simplest 





20 P. 147. 28 Pp, Isr. 
21 P. 150. 24 P. 153. 
22 Jbid. 25 Ibid. 


1 These articles contain numerous cross references to one another, citing only 
the original page of the periodical in which they appeared. For instance, on 
page 277, a footnote says, “See my discussion, The Duty Problem in Negligence 
Cases, 28 Cor. L. Rev. 1014, at p. 1035 et seq. (1928).” The article thus referred 
to is included in the present volume; a minimum of editorial work would have 
furnished the citation to the appropriate page in this book. 


2 Pp. 41, 156. 
8 P. iii. # Pp. 3. 
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case can be entangled in a bewildering network of theories, doctrines, formu- 
las, and rules,® no one of which can be said to be “ correct ” except “ as it may 
lend itself to the judgment which the particular person desires”; ® it is 
“highly important ” to recognize the risk that the judge might with equal 
assurance decide the case either way; 7 “ men must rely upon the judgment 
of men and make the best of it”’; * the undertaking to restate the rules of 
the law of torts is “a most hopeless task”; ® behind this “ wilderness of 
methedology ” 2° lie obscured the factors, questions of policy, that really 
control judgment, factors that “can probably never be satisfactorily 
formulated.” 14 

A jurisprudential flavor is imparted to the book by an introductory chap- 
ter on Structure of Tort Classification, the purpose of which is said to be 
to formulate the unstated assumptions back of the group of tort cases so as 
to furnish a method of attack upon that otherwise incomprehensible mass of 
litigation.12  “ Persons have interests which are subjected to harms, against 
which the judicial process gives protection.” 1* Interests and harms are given 
detailed analysis. Whether honor and reputation be classified under the head 
of interests of personality, or “ interests in relations with others ” as the au- 
thor would have it,!* is presumably not a matter of major importance. At all 
events, the author’s “ classificatory structure ” is hardly referred to again in 
the book *5 and its omission would not have rendered the succeeding chapters 
any less intelligible. The introductory chapter also contains a somewhat 
blurred differentiation between theories, doctrines, formulas, and rules: ?¢ 
that is, tort responsibility is worked out on several major theories; there are 
major doctrines employed to make these theories operative; these doctrines 
in turn are made operative through formulas; to articulate the ideas per- 
meating these theories, doctrines, and formulas they are reduced to the form 
of rules. “ Absolute liability” and “ negligence” in one place are called 
theories, in another doctrines. “ Intent,” “ scienter,” “caveat emptor” are 
formulas, while “ sic utere,” and “acts of God” are doctrines. “ Privi- 
lege of self-defense ” is a formula, “ contributory negligence ” is a doctrine. 
“Wilful and wanton conduct” is a formula, “ wanton negligence” is a 
doctrine. 

In the second chapter the author elaborates an analytical formula designed, 
as he says, not to “ control judgment ” but to isolate the problems in a tort 
case and facilitate their proper allocation between judge and jury. Whether 
the scheme entirely takes care of questions that ought to go to the jury will 
be considered subsequently in the discussion of proximate causation. Briefly, 

(1) The right-duty problem calls upon the judge to decide whether plain- 
tiff has an interest which is legally protected against the kind of invasion 





5 Pp. 23-25. 7 Pp. 26, 276, 299, 308-09, 346, 389. 

6 P. 29. 8 P. 40. 

® P. 38. Subsequently, at page 69, in arguing that juries ought not to have the 
power to define the limits of legal protection to the interests of parties, the author 
says that “ this would render any statement of the rules of law impossible.” 

10 P. 27. 

11 Pp. 19, 53. 13 P, 3. 

12 P. iii. 14 Pf, 5. 

15 There is a brief and cursory use of some of the classificatory terms at the 
beginning of Chapter 10 on Deceit and of Chapter 12 on Malicious Prosecution. 

16 Pp, 16-18. 
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alleged, “ whether there is any rule of law designed to protect plaintiff’s 
interest.” If the answer is in the affirmative, 

(2) The violation of duty problem then requires the judge first to deter- 
mine if the evidence raises an issue whether the defendant in fact committed 
the breach of duty complained of, and, if so, by an “ appropriate formula ” 
to refer this issue to the jury, and similarly 

(3) The causal relation problem then requires the judge first to determine 
if the evidence raises an issue whether the defendant’s wrongful conduct in 
fact was a “ substantial cause ” of plaintiff’s alleged injury, and, if so, to refer 
this issue to the jury by an “ appropriate formula,” and lastly 

(4) The damage problem requires the judge first to determine whether the 
evidence makes an issue of fact as to the extent and value of the plaintiff's 
hurt, and, if so, to refer this issue to the jury with “appropriate instruc- 
tions.” 17 

Two chapters then follow on the duty problem. At the outset a plea is 
made for a “ wholesome fear of words.” +% Law must not be petrified in 
words. A “ fluid language and adjustable rules ” are needed; the important 
thing is a “ judging technic ” not a language technic.1® Phrases can state the 
issue or articulate the judgment, but they can not “ pass the judgment ”’; 2° 
when a judge says in a particular case that the plaintiff has a right or the 
defendant a duty, he is merely pronouncing a judgment that has already been 
arrived at in some unknown way.”4 Where, the author asks, did these rights 
and duties come from? What factors really determined the judgment? 
“ Perhaps it is a subject which is not to be talked about.” 2? It is the hardest 
problem of all, “the one at which judges quail.” * “The most thoughtful 
of men stick at this point, and turn back into a wilderness of words.” 24 The 
author justly observes that the determination whether in a particular situa- 
tion a duty to take care exists does not depend upon a “ foreseeable danger ” 
test. Some interests are protected only against intentional invasions, however 
much defendant’s conduct may have created a risk. Even in the matter of 
bodily injuries a special immunity may exist, as in some cases of land oc- 
cupier and trespasser, by virtue of which the land occupier may pursue with- 
out liability conduct which otherwise would be deemed negligent. Once it is 
determined that defendant had a duty to take care not to invade plaintiff’s 
particular interest in question, the existence of foreseeable danger becomes an 
element, but by no means the only element, in determining whether defendant 
has been negligent; that is whether he has violated his duty of care.25 Dean 
Green thinks that the Torts Restatement makes it all depend upon danger, 
but he does not seem to appreciate that the elastic phrase “ unreasonable 





17 A similar analysis is made as to defences, such as self-defence and contribu- 
tory negligence. 21 P, 52. 

18 P, 44. 2 P.. 52. 

19 P, 49. 23 P. 60. 

20 P. so. 24 P. 50. 

25 The author criticizes a sentence in the opinion of MacPherson v. Buick 
Motor Co., 217 N. Y. 382, 385, 111 N. E. 1050, ro51 (1916): “‘ Because the danger 
is to be foreseen there is a duty to avoid the injury.” Judge Cardozo was deciding 
merely that an automobile manufacturer should have no special immunity not 
possessed by actors generally, and that he had a duty of care not to put out a car 
in such condition as to subject expected users of the car to undue risk; since there 
was evidence to warrant a finding of “ negligence,” a verdict for plaintiff was 
sustained. 





BOOK REVIEWS 41S 


risk’ used in the Restatement 2° is aptly designed to permit a consideration, 
on the negligence issue, of a great variety of factors in addition to that of 
danger. 

Coming then to the author’s suggested mode of attack upon the duty 
problem, what he deems the chief underlying factors which influence courts 
in marking out the limitations of legal protection he has, for convenience, 
classified under five heads: (1) the administrative factor —the practical 
workability of the rule, a factor the courts are prone to put first in their 
consideration; (2) the ethical or moral factor, the notion of liability based 
on “ fault ”; (3) the economic factor; (4) the prophylactic factor, the shap- 
ing of rules with a view to discouraging undesired types of conduct; (5) the 
justice factor (or, what the author regards as synonymous, the capacity to 
bear the loss). In the ensuing discussion of various problems with these 
factors in mind the book contains much that is suggestive under the topics of 
master and servant cases, landowner and intruder cases, crossing cases, auto- 
mobile cases. Dean Green argues that the attempt to determine automobile 
cases on the conventional basis of negligence and contributory negligence is 
proving gravely unsatisfactory. One may concede that modern society would 
be receptive to any constructive, well-thought-out proposal for remedial leg- 
islation providing for the admir.istration of an insurance fund without the 
necessity of nice calculations as to “ fault” in these cases. Meanwhile, the 
author leaves us in some doubt as to what the courts ought to do about it. 
Criticism of the courts seems to be implied in the sentence: “ As though there 
were no other way to do the job, the courts continue to inquire into the 
‘fault’ of the respective parties.” 27 Apparently the author’s other and 
preferable way would have been to make the motorist pay in all cases. “ He 
imposes the risk, why should not he bear the loss?” ?* After all, he can 
“by a pittance ”’ 2° shift his loss by insurance. This seems close to adopting 
the “danger test” of duty which the author previously has rejected, as 
above noted. Insurance is a great thing, but one might perhaps question 
the justice of requiring the careful motorist to insure the jay-walker instead 
of the jay-walker protecting himself by accident insurance. Where two mo- 
torists collide, the suggestion seems to be that each should pay for the other’s 
damage. 





26 RESTATEMENT OF THE LAw oF Torts (Am. L. Inst., Tentative Draft No. 4, 
1929) § 166. 

27 P. 139. A few pages later (p. 142), the author seems to imply that courts 
will have to worry along on the present basis until relieved by legislation. He says: 
“No rational opinion would require courts with their delicately poised theories of 
negligence to stagger under these increasing burdens any longer than the time re- 
quired to fashion legislation to care for them. In this class of negligence cases, . . . 
it would seem that the duty problem has been determined so definitely and respon- 
sibility has been indicated so decisively through years of litigation, that nothing is 
left to be done which cannot be better performed by some less ponderous agency 
than an orthodox court.” The last sentence is puzzling, as the courts have deter- 
mined the problem on the basis of negligence, and that is just what the author 
objects to. The intimation here seems to be that the projected specialized court or 
commission for handling automobile cases is to take over and administer a more 
or less automatic and clear-cut scheme already worked out by the common-law 
courts. If the negligence basis has proved to be unworkable in this class of cases, 
a good deal “ is left to be done ”’ in devising a satisfactory statutory substitute. 

28 P. 141. 

29 It does not seem a pittance in Massachusetts under the compulsory insur- 
ance law! 
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To the present reviewer, at any rate, there is not much that is helpful or 
illuminating in the chapter on The Negligence Issue. It is reiterated that the 
“ordinary prudent man ” is “ ritual,” “a mere figure of speech,” employed 
purely for the purpose of “ reducing the problem to a statable form”; that 
it does not eliminate the necessity of the exercise of judgment by the jury 
any more than does the formula requiring the judge in the first instance to 
determine “ whether the evidence will support two reasonable inferences ” 
enable the judge to “escape passing judgment at this point.” °° I wonder 
if anybody ever supposed it did or thought it ought to? The author says 
that because in the great bulk of cases it can not be ascertained in advance 
whether conduct is negligent or not, we have practically no law of negligence, 
only a process for passing judgment in negligence cases.*1 In reply, it may 
be observed that though the jury of course exercises its judgment in apply- 
ing the standard, the judge tells the jury what the standard is; and out of a 
large body of litigation involving the definition of the standard the attributes 
and characteristics of the “ ordinary prudent man” are being etched with 
increasing sharpness.* Dean Green would respond that this is all futile, 
because after the trial judge has carefully explained the standard the jury 
may, and doubtless often does, ignore or misunderstand all that has been told 
them, and hence that “ the factors which the jury may take into account are 
of slight, if any, importance in any scientific statement of the law.” ** But 
Dean Green can hardly deny that the factors which the trial judge may tell 
the jury to consider or leave out of account in applying the standard of the 
ordinary prudent man are of importance in a scientific statement of the law, 
because the appellate court may reverse for error in this particular. The 


author is quite right in deploring an over-meticulousness on the part of ap- 
pellate courts at this point. 

There is much good sense in the chapter on Rules of Causation. In the 
interest of clarity Professor Green would prefer to eliminate the terms 
“ proximate cause” and “ legal cause.” He would confine the causal rela- 
tion issue to cause in fact; and, adopting Jeremiah Smith’s phrase,** he would 


“ 


put the issue to the jury whether defendant’s conduct was a “ substantial 
factor ” in producing plaintiff’s hurt. But in most cases there is no doubt of 





80 See pp. 154, 162, 163, 174, 175, 179. 

81 Pp. 184, 185. 

32 The painstaking detail in the sections of the Torts Restatement dealing with 
negligence only aims to recapitulate decided cases in setting forth the factors to be 
considered in determining the negligence issue. No one seriously would attempt to 
substitute an “automatic manipulation of word mechanisms” for the element of 
judgment in applying the legal standard in negligence cases. In the court’s deter- 
mination of the right-duty problem, Professor Green thinks that a gain will be 
made by focussing sharply and consciously on the underlying factors that influence 
the judgment — the administrative, the moral, the economic, the prophylactic, the 
justice, factors. One would expect him to be receptive to a similar effort at 
analysis and classification of the factors properly to be taken into account by the 
jury in applying the standard of the ordinary prudent man. At a later place, Pro- 
fessor Green seems to concede that juries are educable. He says: “ This does not 
mean that the individual judge cannot learn much from what other judges in other 
cases have done and said, or that juries cannot be aided by intelligent instructions. 
These may still be pressed; they are valuable means of educating judgment, but 
that is as much as they can do in these hard cases.” P. 225. 

83 P. 179. 

34 Legal Cause in Actions of Tort (1912) 25 Harv. L. REv. 303, 309, reprinted 
in SELEcTED Essays ON THE Law oF Torts (1924) 705, 711. 
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the causal relation in this sense, and the problems commonly grouped under 
the head of proximate cause are more properly referable to the issue of 
negligence,*® or else involve limitations upon legal protection or legal re- 
sponsibility, as has been pointed out by Professor Joseph W. Bingham,?¢ 
Jeremiah Smith,’? and others,** and by the author in his earlier book.*® The 
author, of course, appreciates that stating the problem in a different way does 
not solve it.*° The advantage, he thinks, is in thus sifting out the violation 
of duty problem, which is for the jury, from the right-duty problem, which 
is for the court to decide, never the jury.44 This advantage is apparent in 
those cases holding that the manufacturer of a dangerously defective article 
is not liable for injuries suffered by an ultimate purchaser; instead of putting 
the result on the ground of lack of proximate causation,*? it is more accurate 
to recognize that the court in effect is denying that the manufacturer has any 
duty of care for the safety of remote users. The problem is similar in cases 
denying recovery for injuries caused by fright,** and in cases allowing plain- 
tiff to recover for injuries received while engaged in a violation of some law, 
such as driving without a license.** But there is at least one type of so- 
called “ proximate causation” case which Dean Green seems to consider 
as involving the right-duty problem, where it might be quite appropriate to 
take the jury’s opinion; that is, where defendant has caused a tortious im- 
pact, and plaintiff’s injuries are enhanced by some subsequent intervening 
cause, as by the bungling of a nurse or doctor,*® or where the plaintiff sus- 
tains a subsequent fall while still on crutches,*® or where the hospital burns 
down. In cases of this sort, though there may be no question as to defend- 
ant’s negligence in causing the initial impact, if the judge has not a clear 





35 In Renner v. Canfield, 36 Minn. 90, 30 N. W. 435 (1886), the plaintiff sued 
for injuries to his wife’s health. The defendant shot a dog who was attacking an- 
other dog in the street. The plaintiff’s wife, standing one hundred fifty feet away 
on the abutting premises, mistakenly supposing the gun was aimed at her, and being 
in delicate health due to pregnancy, was made ill from the shock. The defendant 
did not see the plaintiff’s wife, whose position was somewhat obscured by trees. 
The court held for the defendant. Instead of asking whether the defendant was the 
proximate cause of the injury, it would seem better to ask the jury whether the 
defendant’s act was negligent in reference to the bodily safety of the nearby woman. 
Even if so, some courts would apply a rule of law cutting off liability for injuries 
resulting from fright without impact —a question for the court not the jury. 

36 Legal Cause at Common Law (1909) 9 Cot. L. REv. 16, 136. 

37 Legal Cause in Actions of Tort (1911) 25 Harv. L. Rev. 103, 124-25, re- 
printed in SELECTED Essays ON THE LAw oF Torts (1924) 649, 670-71. 

88 GrEecc, REPARATION (1892) 34-35; Bohlen, The Probable or the Natural 
Consequence as the Test of Liability in Negligence Cases (1901) 40 Am. L. REG. 
(n.s.) 148, 156n.; Note (1923) 32 YALE L. J. 276. 

39 RATIONALE OF PROXIMATE CAUSE (1927). 

40 P. 224. 

41 Pp. 30, 195, 232-33, 242. 

42 See Huset v. J. I. Case Threshing Mach. Co., 120 Fed. 865, 866-67 (C. C. A. 
8th, 1903). 

43 Mitchell v. Rochester Ry., 151 N. Y. 107, 45 N. E. 354 (1896). This 
case has been limited, if not overruled, by Comstock v. Wilson, 257 N. Y. 231, 
177 N. E. 431 (1931). 

44 Muller v. West Jersey & Seashore R. R., 99 N. J. L. 186, 122 Atl. 693 (1923). 

45 Wallace v. Pennsylvania R. R., 222 Pa. 556, 71 Atl. 1086 (1909); Pur- 
chase v. Seelye, 231 Mass. 434, 121 N. E. 413 (1918). 

46 Hartnett v. Tripp, 231 Mass. 382, 121 N. E. 17 (1918); Wagner v. Mitten- 
dorf, 232 N. Y. 481, 134 N. E. 539 (1922); Hoseth v. Preston Mill Co., 49 Wash. 
682, 96 Pac. 423 (1908). 
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conviction as to the extent to which liability should go, it would seem proper 
for him to leave to the jury whether the ultimate injury is a fairly normal 
hospital or convalescent risk which ought justly to be charged up to the 
defendant.*? The jury can deal with this sort of question quite as compe- 
tently as it can with the negligence issue. Dean Green does a neat job 
in his short discussion ** of Henningsen v. Markowitz,*® in which he shows, 
incidentally, how the court, while professing to accept one of Professor 
Beale’s rules of proximate causation, avoided its application in a situation 
where Professor Beale would have deemed it typically applicable.°° The 
curious case of Mahoney v. Beatman * is subjected to an acute analysis as a 
study in proximate cause.®” 

The chapter on the Palsgraf case ** is disappointing. There was no doubt 
that the defendant as a physical fact caused the extraordinary result, and 
the jury found that the defendant’s conduct had been negligent in reference 
to a third person, the passenger whom he shoved onto the moving train.®* 
The majority and minority of the court divided on a pretty broad question. 
It was held by the former that even though the defendant had caused plain- 
tiff a bodily injury, the plaintiff to recover must show not merely that the 
defendant’s conduct was negligent im vacuo, or even negligent as toward some 
third person, but that defendant’s conduct was negligent in relation to the 





47 That was in effect what was done in the cases cited in the preceding note. 

48 Pp. 216-19. 

49 132 Misc. 547, 230 N. Y. S. 313 (1928). In this case the defendant in viola- 
tion of statute sold an air rifle to a thirteen-year-old boy. The boy’s mother se- 
questered the rifle and hid it. Six months later the boy found the rifle, allowed a 
playmate to use it, and the latter accidentally shot the plaintiff in the eye. The 
plaintiff recovered damages. 

50 Of course, no rule or formula can eliminate the necessity of exercising a 
judgment as to whether the risk which the statute was passed to obviate was still 
continuing, or whether it had been terminated when the parent took the rifle and 
hid it. Query, whether this, again, is not a question on which the jury’s judgment 
would be as good as that of the court. 

51 tro Conn. 184, 147 Atl. 762 (1929). 

52 C. 7. 

53 Palsgraf v. The Long Island R. R., 248 N. Y. 339, 162 N. E. 99 (1928). 
A subway guard roughly shoved a passenger onto the platform of a moving train 
in such a way as to knock out of the passenger’s hand a small package. The 
package, unknown to the guard, contained explosives. The resulting explosion in- 
jured the plaintiff, who was standing on the platform approximately twenty-five 
feet away. 

54 Defendant’s motion to dismiss the complaint was denied, and this was one 
of the grounds of error alleged. The judge, after telling the jury that the guard 
was not negligent in failing to discover that the package contained explosives, 
charged them as follows: “She [the plaintiff] claims that the guard upon the 
platform, the station platform, and the guard upon the train platform, were careless 
and negligent in the way they handled this particular passenger after he came upon 
the platform and while he was boarding the train, and that is the question that 
is submitted to you for your consideration. Did those men omit to do some- 
thing which ordinarily prudent and careful trainmen should not omit to do? Or 
did they do something which an ordinary prudent and careful officer . . . should 
not have done? If they did, and the plaintiff met with her injuries through 
the careless act upon the part of the trainmen of the defendant, then she would be 
entitled to recover.” (Italics ours.) The jury were not asked to consider whether 
defendant’s conduct had been negligent in reference to the plaintiff. See the origi- 
nal record. See also the case below, 222 App. Div. 166, 167, 225 N. Y. Supp. 412, 
413 (1927). The jury returned a verdict for the plaintiff. The Court of Appeals 
directed the complaint to be dismissed. 
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plaintiff; hence, a verdict for the plaintiff was overturned because there was 
no evidence from which the jury could reasonably find that the defendant 
as an ordinary prudent man ought to have realized that his conduct sub- 
jected this plaintiff to any risk at all.°> The minority insisted that the de- 
fendant, a wrongdoer by reason of his negligent conduct toward the third 
person, ought to pay for the damage he actually caused, however unforesee- 
ably, to the innocent plaintiff.5° As a question of policy, it is distinctly argu- 
able which of these views is preferable. Chief Judge Cardozo does not, it is 
true, lay open all the “ factors” that moved him to accept the principle he 
applied.*? But it is a mistake to suppose that the principle is not important. 
Dean Green says, “ On either theory, judgment could be thrown either way 
just as decisively without disclosing the factors which control such judg- 
ment.” 58 Accepting Chief Judge Cardozo’s principle (which, I think we may 
believe, wasn’t invented by him to decide this particular case, to be discarded 
when the next case comes up °®) it would have been impossible honestly to 
give judgment for the plaintiff as there wasn’t the slightest reason ante- 
cedently to suppose that the defendant’s act would affect the plaintiff in any 
way, as even the dissenting opinion conceded.® 

In the chapter on Deceit the author reaches the general conclusion that 
the law on the subject is in satisfactory shape, because the available formulas 
are so flexible as to permit the courts to render any sort of judgment they 
please in any given case.*1 That would be a rather difficult situation for the 
trial judge, if true. Dean Green urges that the quest should not be for a 
universal formula applicable to all cases of misrepresentation; that in sales 
and credit transactions liability for misrepresentation might well be more 
stringent than in cases of more casual misrepresentation, where the defendant 
may properly be excused if he honestly believed his statement to be true. 
The author thinks that there is no real difference between Derry v. Peek 
and the New Hampshire rule that a defendant may be liable for negligent 
misrepresentation,®* because he says the latter is probably merely a de- 
velopment of the category of a false representation made “ recklessly, 
careless whether it be true or false,” recognized by Lord Herschell in Derry 
v. Peek as a species of fraud.** But is there not more than a fanciful dis- 





55 See Green, Negligence and Proximate Cause (1923) 1 Tex. L. REv. 243, 


4-55. 

56 This theory of liability was applied by Kelly, C. B., in Smith v. The London 
& S. W. Ry., L. R. 6 C. P. 14, 20 (1870), contrary to the view of Brett, L. J., 
below, who formulated quite sharply the principle adopted by the majority in the 
Palsgraf case. L. R. 5 C. P. 98, 105 (1870). See a note by Dean Young B. Smith, 
included by Professor Green in his book at 250-52n. 

57 Ts it too naive to suppose that he thought it was “the law ”? 

58 P. 249. 

59 Professor Green himself has advocated the principle. See Green, supra note 
55. In that article, Professor Green makes a further refinement, to the effect that 
even if the defendant had been negligent in reference to a property interest of this 
very plaintiff’s, and had thereby caused unforeseeable bodily injury to the plaintiff, 
the plaintiff could not recover for such bodily harm. See pp. 426-27. See also 
notes 36, 37, 38, supra. 

60 248 N. Y. 339, 347, 355, 162 N. E. 99, 102, 104. 

61 Pp. 299, 311-13. 

62 14 App. Cas. 337 (1889). 

63 Weston v. Brown, 82 N. H. 157, 131 Atl. 141 (1925). 

_ 84 14 App. Cas. at 374. Lord Herschell goes on to point out that this category 
is really an instance of the previous one, a statement made “ without belief in its 
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tinction between making a statement not knowing or caring whether it be 
true or false (in which case one at least misrepresents the state of his own 
belief), and making a statement with an honest though unreasonable belief 
in its truth? At any rate, the formula accepted by the New Hampshire court 
was the very one which had been applied by the Court of Appeal © in Derry 
v. Peek and was disapproved by the House of Lords in reversing the case. 

The author in his chapter on A New Development in Jury Trials associates 
himself with Professor Sunderland © in just criticism of the general verdict 
as a clumsy device tending to obscure the proper functions of court and 
jury ®? and in advocacy of a modified form of special verdict to take its 
place. There is an explanation of the working of the special verdict in North 
Carolina, Wisconsin, and especially in Texas where the results are said to be 
satisfactory. In the chapter on Jury Trials and Appellate Courts the author 
argues that appellate courts have unduly subordinated the trial judge; he 
pleads for an enhancement of the prestige, authority, and caliber of trial 
judges,®* and urges that “ by the organization of a single court including all 
judges under flexible administrative supervision, in which would be vested 
the complete judicial power as now found in our appellate courts, the busi- 
ness of handling litigation might be left to the court, primarily upon the trial 
in the first instance, with such quick and mobile superintendence by way of 
review as good business of any sort demands.” ® 

The book ends with an article entitled Why Trial by Jury, reprinted from 
a popular magazine. The conclusion is that nothing is to be said for the jury 
except reverence for a venerable institution. This conclusion, however, is 
modified by the statement in the preceding chapter that the jury’s greatest 
function is “ that of an absorber of the discontent of citizens whose every- 
day affairs are subjected to the control of courts. ... And possibly that 
function alone is enough to warrant its retention even at this stage of democ- 
racy’s maturity.” 7° 

Two or three superficial blemishes may be mentioned. The author occa- 
sionally inclines to a certain pretentiousness in stating the commonplace. 
There is an air of being about to let us peep at mysteries never before dis- 
closed, which results in the reader laying aside the book with a feeling of 
having been let down. Thus, the many good things in it are apt to be too 
little appreciated. Here and there one detects a note of condescension, 
as, for instance, in the discussion of the child trespasser cases, where, re- 
ferring to the opinion in the Britt case,71 the author remarks: “ Even so able 
a judge as Justice Holmes seems unable to reach the heart of the problem.” 7? 





truth,” “ for one who makes a statement under such circumstances can have no real 
belief in the truth of what he states.” 

65 Peek v. Derry, 37 Ch. D. 541 (1887). 

66 Verdicts, General and Special (1920) 29 YALE L. J. 253. 

67 Professor Green in other parts of the book seems rather complacent about 
the practice of the jury to decide on the “ whole case” under the cloak of the 
general verdict. See pp. 30, 178, 348. 

88 See also pp. 81-82. 

69 P. 394. See Report of Special Committee (1909) 34 A. B. A. Rep. 578, 589 
et seq.; Pound, Organization of Courts (1914) 6 Butt. Am. Jun. Soc. 1; Model 
Judiciary Article (1922) 6 J. Am. Jun. Soc. 48. 

70 P. 376. 

71 United Zinc & Chemical Co. v. Britt, 258 U.S. 268 (1922). 

72 P. 65n. 
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Mr. Justice Holmes was writing luminously on the judicial process before 
most of us now in the profession were born, and though one may well disa- 
gree with the Britt case, the author might have stretched a point and assumed 
that the Justice knew what he was doing and why.”® 

Finally, a few words as to the general viewpoint disclosed in the book. In 
the light of the writings of Holmes, Gray, Pound, Cardozo, and others, it is 
not too much to assume that lawyers of even moderate sophistication have 
at this late day a fairly good understanding of the nature of the judicial 
process. The danger comes, not from ignorance on this score, but from 
running a good idea into the ground and from overstressing the aberrant and 
unpredictable elements in the law. This is my basic criticism of Dean 
Green’s book. And yet, there are sober flashes scattered throughout its pages 
that make me wonder whether I have really caught the spirit of the book in 
this review. No doubt, the considerations of policy that often influence courts 
in their judgments cover a wide range.** But once the judgment is given, 
except in rather rare instances, the court isn’t going to do that work all over 
again when the next case comes along. It is largely a matter of economy of 
effort, as well as of justice in treating alike litigants similarly situated. Courts 
of course don’t have to adhere to stare decisis. The author observes that 
“they may give it in their own judgments such weight as they desire; that 
they do adhere to it for the most part only means that the necessities of ad- 
ministration require that such be done.” *> The frontiers of knowable law 





73 As a matter of fact Professor Green recognizes at one point that courts are 
often wise not to lay their cards on the table. He says (p. 241): “ These and other 
considerations are hard to focus, and courts are wise in refusing to deal with them 
in an open fashion except where they are very clear and exacting. Nevertheless, 
the fact that such considerations in varying complexity do influence the judgments 
of courts as well as other citizens ought to be accepted on all hands. Likewise, the 
value and functions of intellectual machinery, such as the negligence network of 
theories through which to articulate such judgments without the necessity of dis- 
closing the difficulties of arriving at them, should be recognized.” Compare his 
statement on p. 224: “I am of opinion that courts, first and last, sense these factors, 
even though vaguely at times, and even though the thick mists of their terminology 
are hard to penetrate. But I insist that they need to be brought out into the open 
and talked about in as plain terms as can be employed.” 

74 The author says, at p. 30: “I should say that the judge’s primary or most 
important functions are to pass upon the larger questions which go to limit re- 
sponsibility generally, and not merely in the particular case, such as the administra- 
tive difficulties involved in such cases, the economic and moral exactions of the 
time and place, and the development of rules which are designed to prevent the 
recurrence of such hurts generally, as well as to apportion the losses in the particu- 
lar and similar cases.” Compare with this the statement on p. 47: “In the ad- 
ministration of law, both the judge who surrenders this power to phrases as well 
as the judge who spends his time attempting to pattern phrases to control succeed- 
ing judges in the cases to come, can only do his science ill. His function primarily 
is to pass an acceptable judgment in the case before him. When the next case arises 
a different judgment may be desirable. But both judge and legislator seem more 
deeply concerned for the future than for the present, as though the future would 
not have its own lawgivers.” 

75 P, 383 (italics ours). At p. 84 the author says: “ There is not much danger 
of any judge being either likely or able to depart very far from the beaten path, 
and if so, there is little danger that he can influence others to follow him. The de- 
partures which are made are so few that the slightest ones are sometimes startling.” 
At p. 78 the author says that “the doctrine of precedent is weighty, not so much 
because courts either dislike improvement or feel themselves bound by prior deci- 
sions, but because changes require all sorts of adjustments that cannot be antici- 
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are extending. Of course, there are always border fights where the issue is 
doubtful; even here tendencies are indicative. To sift and analyze the count- 
less judgments that have been rendered, to extract from them rules and 
principles, to reduce these to order for the more ready use of the profession, 
is a task of no mean sort. Though no such formulations will stand for long 
unmodified, when intelligently done they serve well the needs of the day. 
The efforts of those who would make this contribution to legal science de- 
serve, not scorn, but encouragement and support. 
CALVERT MAGRUDER. 
Harvard Law School. 
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CASES ON THE LAw oF EvipeNce. By Edward W. Hinton. Second edition. 
St. Paul: West Publishing Co. 1931. Pp. xviii, 971. $6.50. 


This work does not differ fundamentally from the excellent first edition. 
Its arrangement is the same. Some of the cases in the former selection, now 
relegated to footnotes or omitted, are replaced by later decisions. But not 
all the new cases are mere replacements. Frequently they amplify the 
earlier treatment of the subjects with which they deal. For example, the 
sections on Judicial Notice, Court and Jury, and Privilege have been much 
improved by a few additions. The footnotes are helpful and stimulating. 
Many articles and a small number of editorial notes from leading legal peri- 
odicals are cited. Mr. Hinton has made a good book better, but those teach- 
ers who consider problem cases a valuable feature of a modern casebook 
will be disappointed that he has rejected them as more or less useless lumber. 
The first edition was reviewed in (1920) 33 Harv. L. REv. 745, and (1920) 
29 YALE L. J. 818. 


CASES ON THE LAW OF SURETYSHIP AND GUARANTY. By Herschel Whitfield 
Arant. Second edition. Chicago: Callaghan & Co. 1931. Pp. xx, 637. 
$5.50. 

The first edition of this work made its appearance five years ago, and was 
reviewed in (1927) 40 Harv. L. Rev. 664. The significant change in the pres- 
ent volume is the excision of four hundred thirty-eight pages. Five years’ 
use of the former edition convinced the editor that a smaller casebook was 
desirable (p. iii.). In general, he has removed those cases which it was 
suggested in the appendix to the first edition might be omitted, if the book 
was thought too long to be used conveniently in the usual course on Surety- 





pated.” Compare the discussion of stare decisis at pp. 274-278, where the author 
states that the doctrine is “an administrative device of the highest importance ”; 
but he seems to regard its value as consisting in the fact that the same case “ may 
be a precedent for as many holdings as there are judges who differ either as to the 
‘facts’ or the ‘ principles’ involved in its decision.” The judge can make the 
precedent mean what he wants it to mean and thus bring “to his own judgment 
the support of men whose wisdom is no longer questioned.” At pp. 79-80 it is 
said that the doctrine of stare decisis “ has never been needed ” and that “ it creates 
infinitely more difficulties than it renders benefits.” 
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ship. The cases on Capacity of Parties, however, have been replaced with 
text material on the same subject. The classification employed in the first 
edition has been followed. A few new cases have been added or substituted, 
and the citation of additional recent literature in legal periodicals renders the 
footnotes more useful. 


CASES ON THE LAw oF Trusts. By Homer F. Carey. Chicago: Commerce 
Clearing House, Inc. 1931. Pp. xx, 711. $6.50. 


The editor’s intention is to present an approach which would emphasize 
the practical problems in the trust field without neglecting the legal theory. 
See p. vii. Thus, the arrangement segregates the various purposes for which 
the lawyers and courts respectively employ the trust device as a legal contriv- 
ance or as a remedial technique and devotes considerable space (one hun- 
dred forty pages) to administrative problems. Sporadic queries and a pro- 
fusion of periodical citations appear in the footnotes. It is interesting to note 
that the editor twice characterizes the efforts to define the legal relationship 
between the depositor and the bank taking paper for collection as idle and 
futile speculation. Pp. 66, n.14, 337, n.54. 


HANDBOOK OF THE LAw oF Contract. By William L. Clark, Jr. Fourth 
Edition by Archibald H. Throckmorton and Alvin C. Brightman. St. 
Paul: West Publishing Co. 1931. Pp. xv, 858. $5.00. 


Inasmuch as the third edition of this book was published more than six- 
teen years ago, the editors have doubtless increased its usefulness by bring- 
ing it up to date. There are numerous new references, not only to cases, but 
also to valuable secondary material in law review articles, treatises, and the 
American Law Institute’s Restatement of the Law of Contracts. Several 
sections have been rewritten, notably those on the capacity of an alien enemy 
to contract and on agreements in restraint of trade. Although, to say the 
least, the value of such a book has been greatly diminished since the appear- 
ance of Professor Williston’s Treatise, the new edition will probably be 
warmly received by those who find comfort in the black letter. 


THE Inns oF Court AND Earty EnciisH Drama. By A. Wigfall Green. 
New Haven: Yale University Press; London: Humphrey Milford, Ox- 
ford University Press.. 1931. Pp. xii, 199. $3.00. 


It is probably a fair assumption that lawyers are not so familiar with the 
history of their profession as to be bored by the chapter on the rise and inter- 
nal organization of the Inns of Court. It is probably an equally fair assump- 
tion that lawyers as a whole are sufficiently sensitive to the worth of the 
drama to appreciate a glimpse into that phase of its history which their 
profession developed. For these, at any rate, Mr. Green has written a fas- 
cinating book, of which Dean Pound speaks in the preface as telling “a bit 
of legal history and a bit of literary history, not exclusively as either.” P. viii. 
It is interesting, to say the least, to look in upon the “ riotous and revelling ” 
celebrations which won the favor of the English kings, and it is still more in- 
teresting to follow the transition from the revels to the masque and from the 
masque to the drama. 
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INTERNATIONAL COMMUNICATIONS: THE AMERICAN ATTITUDE. By Keith 
Clark. New York: Columbia University Press. 1931. Pp. 261. $3.75. 


This book makes a contribution to a neglected field — namely, American 
participation in international organizations. The author, professor of history 
and government in Carleton College, summarizes American collaboration in 
the promotion and regulation of international communication of intelligence 
by the post, the telegraph, the cable, and the radio. The book contains brief 
histories of the Universal Postal Union, the International Telegraph Union, 
the International Radio Union, and international action upon submarine 
cables, followed by an exposition of American attitude toward all of these 
problems. In discussing the Universal Postal Union, Dr. Clark gives proper 
emphasis to the active part which the United States played in the Conference 
of 1863, and to the unseemly reluctance of the United States in later years 
to submit disputes regarding the Convention of 1874 to arbitration. The 
treatment of each of the four topics in one volume is necessarily brief. Each 
of them, however, and in particular the first, is worthy of a separate 
monograph. 


THe LAw oF FRAUDULENT CoNvEYANCES. By Garrard Glenn. New York: 
Baker, Voorhis & Co. 1931. Pp. xxiv, 774. $10.00. 


Although “the doctrine of fraudulent conveyances traces, at least nomi- 
nally, to a statute of three and a half centuries ago” (p. v.) Mr. Glenn’s 
book clearly shows that on this subject the law has unmistakably moved for- 
ward with the necessities of a mercantile community. The Bulk Sales Acts, 
upon which the author comments, fully illustrate the progressive spirit in 
legislation. And the famous case of Northern Pac. Ry. v. Boyd, 228 U. S. 
482 (1913), and its successors show that the courts, too, are able to formu- 
late new doctrines to meet new situations. The comprehensiveness of the 
book will be realized when it is seen that it includes subjects which seem so 
widely separated as the sale of goods in bulk, the protection of creditors on 
corporate reorganization, and the respective rights of landlords, tenants, and 
trustees in bankruptcy under a lease to a bankrupt tenant. Bringing to- 
gether and collating in this manner many types of cases which at first blush 
seem far removed from the subject, the text furnishes a happy combination 
of scholarly treatise and practical handbook. 


LecaLt Psycnotocy. By Harold Ernest Burtt. New York: Prentice-Hall, 
Inc. 1931. Pp. xiv, 467. $6.00. 


The title of this volume causes the reviewer to open it with joyous antici- 
pation. Its table of contents advises him that ten chapters are devoted to 
psychological problems concerning evidence, eight to those touching crimi- 
nology, and one to those pertinent to trade mark infringements. As he reads 
the text, joy is turned into mourning. Its pedestrian style, inelegant English, 
awkward attempts at humor, and inconsequential bedtime stories might be 
forgiven, if only compensation were to be found in the substance of the text. 
But frankness compels the statement that insofar as the book deals with 
psychology, it is sketchy, uncritical, and superficial; insofar as it deals with 
law, it is either too elementary to be useful or is positively inaccurate as well 
as inadequate. See, e.g., pp. 75, 77, 243. Whatever need the legal profession 
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may have for a scholarly treatise on legal psychology is net appreciably 
alleviated by this publication. 


PRESIDENT AND CHIEF JusTICE: THE LIFE AND PuBLIC SERVICES oF WIL- 
LIAM Howarp Tart. By Francis McHale. Philadelphia: Dorrance & 
Co. 1931. Pp. 321. $3.00. 


Though the title of this work must evoke the immediate interest of mem- 
bers of the legal profession, a mere glance at its contents is sufficient to dis- 
pel any hope that it may live up to its promise. Nor will the layman be at 
all fascinated by the effort. The treatment is superficial, often naive, with 
the emphasis wholly upon the “ human interest ” side of the late Chief Jus- 
tice’s life — his many attainments, his integrity, his geniality. Perhaps the 
work will find its place as a stimulating reference in secondary schools. 


PRINCIPLES OF THE LAw oF ContTrRAcT. By Sir William R. Anson. Fifth 
American edition by Arthur L. Corbin. New York: Oxford University 
Press. 1930. Pp. Ixii, 617. $4.50. 


The place occupied in legal literature by Anson’s work is well known; it 
has been rendered no less secure by this most recent edition. Following the 
example set by the editors of the seventeenth English edition, Professor 
Corbin has definitely improved the fourth American through changes and 
additions. The chapter on assignments has been considerably reshaped and 
expanded. Several sections dealing with consideration have been added, 
notably those discussing action in reliance on a promise, charitable subscrip- 
tions, and past consideration. New matter on the theory that a promisee 
may be a trustee for a third person has been inserted, and of particular in- 
terest is a new section concerning prevention of the performance of a con- 
dition as a breach. Although there has been no attempt to bring the citations 
up to date, some of the more significant recent decisions are noted and occa- 
sional references are made to the American Law Institute’s Restatement of 
the Law of Contracts. 


QUAESTIONUM JuRIs Pusticrt Lisrr Duo. By Cornelius van Bynkershoek. 
Vol. I.— The Photographic Reproduction of the Edition of 1737. 
Vol. II.— The Translation. By Tenny Frank. New York: Oxford 
University Press. 1930. Pp. viii, xxiv, 384, 33; xlvi, 304. $10.00. 


ELEMENTORUM JURISPRUDENTIAE UNIVERSALIS Lisrt Duo. By Samuel 
Pufendorf. Vol. I.— The Photographic Reproduction of the Edition 
of 1672. Vol. IIl.— The Translation. By William Abbott Oldfather. 
New York: Oxford University Press. 1931. Pp. xxvi, xvi, 350, 27; 
Xxxili, 304. $10.00. 


These works are the most recent additions to the Classics of International 
Law, a product of the Carnegie Foundation for International Peace, edited 
by James Brown Scott. Besides the reproduction and the translation, each 
set includes an introduction — one by J. de Louter and the other by Hans 
Wehberg — which presents a brief biographical sketch of the author and 
describes concisely his contribution. The translations are exact, clear, and 
well-styled. It is unnecessary to discuss the réle played by the two books 
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in the history of international law; it is familiar to every student of the 
subject. But it may well be mentioned that they are also mines of knowl- 
edge amply repaying exploitation by students of political theory and jurispru- 
dence. Such students will find the contrasting attitudes toward positive law, 
custom, reason, and the law of nature of Bynkershoek, the Dutch practi- 
tioner, and Pufendorf, the German teacher, of particular interest. 


Tue K1inc Can Do No Wronc. By Herbert Barry. Charlottesville: The 
Michie Co. 1931. Pp. 228. 


There are collected in this volume articles by the author, a member of the 
New York Bar, which were published during the past eight years in the Vir- 
ginia Law Review. Since the selection of each was “ incident to the writer’s 
personal contacts in professional work,” the subjects are widely diversified. 
They include, for instance, immunities of the sovereign —the title essay; 
the law governing the execution of wills in New York —“ In Dei Nomine, 
Amen”; the problem of the disposition of funds in this country owned by 
Russian insurance companies incorporated under the Imperial Government — 
“ Russian Insurance Funds”; restrictions upon marriage — “ Till Death Us 
Do Part.” In keeping with many of his titles, the author’s style is colorful, 
journalistic; yet withal he succeeds in conveying his thoughts accurately 
and clearly. 
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THE FLOOD COMPANY 


159 No. Michigan Avenue 
CHICAGO ILLINOIS 

















Two Special Offers 


A Brief Survey of Equity Jurisdiction 


by C. C. Langdell 


$3.50 delivered 
A collection of seventeen articles which have appeared in the Harvard Law Review. 
Buckram Binding, 434 pages 


This offer will remain open only until March 1, after which the regular price of $5.00 will 
be resumed. 


Selected Essays on the Law of Torts 


£3.50 delivered 
A collection of twenty-five articles which have appeneed in the Harvard Law Review by 


such authorities as Joseph H. Beale, Francis H. Bohlen, Louis D. Brandeis, Oliver Wen- 
dell Holmes, Roscoe Pound, and John H. Wigmore. 


Cloth Binding, 770 pages 


This offer will remain open only until January 1, after which the regular price of $4.50 
will be resumed. 


THE HARVARD LAW REVIEW ASSOCIATION 
Gannett House Cambridge, Mass. 


_—— 











Please mention THe Review when dealing with our Advertisers. 
xiv 




















ADVERTISEMENTS 








DELAWARE CORPORATIONS 
Grporation Service Gmpany 


DELAWARE TRUST BLDG. WILMINGTON, DELAWARE 


The largest company specializing exclusively 
in Delaware corporations 
OFFERS TO LAWYERS a superior service combining speed, accuracy and 
efficiency 
REGISTERS AND QUALIFIES Delaware Corporations in any State 
PUBLISHES Delaware Corporations and Receiverships (Josiah Marvel) 
5th Edition By Christopher L. Ward, Jr. 
Containing law with 1931 amendments, fully annotated, with forms for 
incorporating 
Buckram Bound 400 pages $5.00 postpaid 
FURNISHES TO LAWYERS ON REQUEST 
Complete forms and precedents for incorporating 
Estimates of expense covering incorporation and qualification of Delaware 
Corporations 
DIGEST of Delaware Corporation Law—1931 
Pamphlet on “‘ Stock Without Par Value” 





























COMMERCIAL DEPT. SAVINGS DEPT. 


Cambridge Trust Company 


HARVARD SQUARE 
DEPOSITS $7,000,000 


Safe Deposit Boxes for rent Storage for Valuables 

















FRANK BROTHERS MISS A. I. DARLING 


588 Fifth Ave. between 47th and 48th Sts, Law Stenographer 
NEW YORK 


LEGAL BRIEF AND NOTE 
WORK A SPECIALITY 





Permanent Exhibit Shop HARVARD SQUARE 
Abbott Building, Cambridge Telephone, University 8750 


Fair Prices. 














CTyppewriting, Wultigraphing 


Accurate and Neat work. Quick service 
1384 Mass. AvENvE. Rooms 4-5-12 











Please mention THe Review when dealing with our Advertisers. 


XV 














ADVERTISEMENTS 








vice 


-12 


LAW SCHOOL 


HARVARD UNIVERSITY 














TERMS OF ADMISSION 


The following men will be admitted: 


1. Graduates of colleges of high grade presenting 
approved college records. 


2. Graduates of other colleges of approved standing 
who ranked in the first quarter of the class during the 
senior year. 


No student will be registered before July 1, 1932, 
but as the number of those seeking admission much 
exceeds the number that can be admitted, applica- 
tions with transcripts of college records should be sent 
for approval to the Secretary prior to July 15th. Rec- 
ords complete to the second half of the senior year 
will be accepted until July tst. 








FOR FURTHER INFORMATION APPLY TO 


THE SECRETARY 
Harvard Law School 


CAMBRIDGE, MASS. 
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If You Were Laying Out 


Your Own Citation Service— 


You would want to know: 


1—Where a case in point had been reported in other 
sets of reports—with an eye, of course, towards the key 
numbered National Reporter System, and the Annotated 
Reports System. 


9—W/hether the case had ever been affirmed, reversed or 
dismissed on appeal. 


3—How the state and federal courts had interpreted the case 
in later decisions. 


4—What other cases in point were available from the same 
and outside jurisdictions. 


5—Whether a statute upon which you were relying had been 
amended, repealed, or superseded by a subsequent enactment. 


6—What interpretation had been placed upon this statute by 
your state and federal courts. 


7—That the service was absolutely accurate, national in scope, 
compact in style, economical in upkeep, and easy to use. 


8—That the service was supported by a well established or- 
ganization as an endorsement of its stability. 


No citation service in America, or elsewhere, except Shepard’s 
Citations measures up to all of these specifications. That is why 
thousands of lawyers—and judges too—commend Shepard's Citations 
as “indispensable.” Mail a test case to our Service Bureau and see for 
yourself what Shepard’s Citations will do for you. 


THE FRANK SHEPARD COMPANY 
76-88 LAFAYETTE STREET 
NEW YORK 
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DUNSTER HOUSE BOOKSHOP, INC. 


20 SOUTH STREET, CAMBRIDGE 


_— DUNSTER HOUSE BOOKSHOP, conveniently 
located on South Street between Dunster and Boylston, 
wishes to call to your attention a shelf of books, especially 
selected for Law Students by members of the Law School 
Faculty. We invite your inspection of these and also of our 
collection of first editions, rare books and library sets. 




















For the Practicing Lawyer: 





THE HARVARD LAW 
REVIEW 


HAS BEEN CITED BY THE FEDERAL AND STATE 
COURTS THREE TIMES AS OFTEN AS ANY OTHER 
LEGAL PERIODICAL, AND MORE OFTEN THAN 
ANY OTHER FOUR PERIODICALS COMBINED. 


This statement is based on a survey by Professor 
Douglas B. Maggs of the University of Southern 
California, the results of which were reported to 
the Association of American Law Schools at its 
annual meeting in December, 1929, and pub- 
lished in (1930) 3 So. Calif. L. Rev. 181-207. 
The survey covered the decisions of every court 
of last resort in the United States for a period 
of approximately one year. 





THE HARVARD LAW REVIEW 
ASSOCIATION 
GANNETT HOUSE CAMBRIDGE, MASS. 
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) Hampshire Bo 


AS PROUD 
AS PROUD CAN BE 


Whether or not you add an extra flourish 
every time you sign your name to a letter 
written on Old Hampshire Bond, you never- 
theless feel a distinct paper pride. More than 
sixty years have passed since the first hundred 
pounds of Old Hampshire Bond set the high 
standard it has maintained ever since. The 
same high-quality, all-rag content gives it 
body; the same splendid workmanship pro- 
duces a superb finish. Ask your engraver or 
printer to show you its twelve distinctive 
colors and the smart white shade. 


HAMPSHIRE PAPER COMPANY 
SOUTH HADLEY FALLS, MASS. 
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ESTABLISHED 1818 


CSE LOTHINGS 
Gentlemens Furnishing Goods, 
MADISON AVENUE COR. FORTY-FOURTH STREET 





Practical Christmas 


Gifts 


are listed Alphabetically 
and Classified 
according to Price in 
our Folder 





CHRISTMAS SUGGESTIONS 
Sent on Request 


BRANCHES 
NEW YORK: ONE WALL STREET 
BOSTON: NEWBURY COR. BERKELEY STREET 
NEWPORT PALM BEACH 














WURSTHAUS 


That is where the good Sandwiches come from 
Cider made of the finest ripe apples 
Fancy Imported Goods— Cordials & Cocktails 
Roast Chickens — Steaks and Chops 


Hot Specials every day — Ladies served 


Parties Catered—Lunches put up for all occasions 








4 BOYLSTON STREET 
University 2015 HARVARD SQUARE 
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INVESTMENTS 
Lee, Higginson & Co. 


70 Federal Street, Boston 
HIGGINSON & CO., London LEE, HIGGINSON ET CIE, Paris 





NEW YORK CHICAGO 

















CYRUS BREWER & CO. 
Every Known Kind of 


INSURANCE 


44 KILBY STREET 


ARTHIR EK POPE 
FRANCS S SNOW 

















HANS NEUDORF 
Classes in 
BUILDING-UP EXERCISES 


REDUCING AND Special Attention to MAssAaGE AND 
Corrective Exercises Lem Students Execrric Licsar Barss 








18 Brarme Sreeer Tel. Univ. 3015W Assor Bumprsc 














PICTURES - MIRRORS - FRAMING - ART NOVELTIES 
SPECIAL RATES IN FRAMING 


Portraits of American and English Jurists, Statesmen, and Famous Men 
Signed Etchings of Yard and Johnston Gate 


Giacoun’ Photographs of Law School (any size) 
Fast toll Parliament House Pictures in Color. Pictures of 


all kinds 
J. F. OLSSON & CO., GALLERY, ART DEALERS 


43 Bratrie Street, Campripce (Orr. Bratrie Hatt) 
Mention this magazine when ordering and ask for discount. 
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NEW BOOKS 
FOR OLD FRIENDS 


We are among the largest bookstores in New England. We 
don’t say this to boast — but only to assure you that whatever 
book you want, we probably have right on hand. Books for 
every interest, every mood, from every country — fiction, 
biography, history, travel, poetry, belles-lettres modern and 
classic. 





If you have in mind some books for some special 
friend, we have them on our shelves. If you have a 
friend in mind, but can’t for the life of you think 
what book to give — our salespeople can tell you — 
they solve dozens of these problems every day. 
Or—as often happens— you just like to look 
around in bookstore, come in and browse. Not even 
in the busy Christmas season will we try to “sell you 
something.” 


FINE BOOKS 


_ You will have to visit our Book Room and browse around, 
| handle and dip into the treasures we have gathered there for 
_ you from England, the Continent and America. 


The “COOP” 


Open Evenings Until 9:00, December 12-23 Inclusive 








3 
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A Courtroom Assistant 
FOR TRIAL LAWYERS 


A Handbook for 
THE TRIAL JUDGE 


@ QUESTIONS of Judicial Discretion suddenly confront the judge and attorneys 
at practically every turn after the trial has actually begun. 


It may be a question of relieving parties from stipulations; of excluding 
persons from the trial room; of taking temporary adjournments; of supervising the 
conduct of attorneys, witnesses, and parties; of selecting, directing, and con- 
trolling the jury, of improperly communicating with them, or coercing them to agree. 

It may be a question of the judge's right to examine witnesses, to determine 
their competency, to limit their number, to exclude them or to punish them for 
wrongful conduct, to regulate the order of proof, to permit experiments or tests 
before the jury, to order a physical examination of a party, to permit a view by 
the jury, to limit cross-examination, to reopen a case for further proof—or hundreds 
of other questions. 

It may be a question of the conduct of the trial judge himself, such as his 
attitude toward the case or the parties, his comments upon parties, witnesses, or 
attorneys, or his personal demeanor on the bench. 

And after verdict, the Judicial Discretion of the trial court must be exercised 


in nearly every phase of the perplexing matter of setting aside the verdict and 
ordering a new trial. 


Bowers’ Judicial Discretion 


of Trial Courts 


with its abundant citation of supporting authorities fur- 
nishes the Trial Judge and the Trial Lawyer dependable 
help at the exact moment when help is most greatly 
needed—when the Judge or Lawyer must act upon the 
spur of the moment without time or opportunity for 
lengthy research or investigation. 


Complete in One Handsome Volume 


Semi-Flexible Fabrikoid, $10.00 Delivered 
THE BOBBS-MERRILL COMPANY ~ Publishers ~+ Indianapolis 
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With the Compliments 


of 


The Plimpton WBress 


NORWOOD - MASSACHUSETTS - U:-S:-A 
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THE HUDDY 


ENCYCLOPEDIA OF 
AUTOMOBILE LAW 


In eleven books —Cover pockets for supplements 


THE ENLARGEMENT PERMITS of analyzing and treating each 
individual question by itself, whereas if the work were condensed 
into smaller compass it would be necessary to group questions of a 
generally similar nature and cover them by means of general state- 
ments. The present method avoids the confusion which results from 
the old-fashioned grouping, which cannot be perfect. The topic- 
detail plan as followed in the new encyclopedia is the only logical 
and efficient method of presenting a subject of this character. 


THE ENLARGEMENT PERMITS of a plan executed in the notes, 
which makes the work almost self-sufficient. Instead of merely 
citing an important case which supports an authoritative rule of law, 
the new Huddy actually quotes the essence of the judicial opinion in 
the case. Backed by this quotation, it is very seldom that the 
practitioner will have to refer to any book other than the Huddy. 
And to make this system readily understandable and easy to use, 
whenever the actual quotation from an opinion is given, it is under 
the face-type, uniform heading: “LAW” 


THE ENLARGEMENT PERMITS of another feature executed 
in the notes to insure the proper interpretation of the “Law.” An 
actual application of the rule is given after the judicial quotation; 
furnishing a sample set of facts. This feature, in addition to the 
judicial quotations, is valuable as a timesaver as well as the means 
of removing any possible ambiguity. And here, also, in order to 
make the applications easy to locate, they are placed under the 


uniform heavy-face heading: “ILLUSTRATION” 
Price complete $60 


MATTHEW BENDER & COMPANY 


109 State St., Incorporated 296 Broad way 
Albany, N.Y. New York City 





Gilbert’s Collier on Bankruptcy, 1931—$25 
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